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CHARLAYNE WHITELEY GELLATLY, Individually 
and as Administratrix of the Estate of John Gellatly, 
Deceased, 

Appellant, 

v. 

ALEXANDER WETMORE, 

Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an Order and Judgment of the 
United States District Court for the District of Columbia, 
pursuant to a Memorandum Opinion filed and entered by 
that Court on June 9, 1948, such Order and Judgment de¬ 
creeing that the Appellant’s Motion for Summary Judg¬ 
ment was denied and that the Appellee’s Motion for Sum¬ 
mary Judgment was granted, and that title to the chattels 
here in question was in the United States, such Order and 
judgment having been entered on June 28,1948. The juris- 
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diction of the lower court is supported by the Act of March 
3, 1911, c. 231, section 24, 36 Stat. 1091 as amended, 28 
U. S. C. A., Section 41 (1). This Court has jurisdiction 
under the Act of March 3, 1891, c. 517, section 6, 26 Stat 
828 as amended, 28 U. S. C. A. 225. 

This action was brought in the lower court by the Ap¬ 
pellant herein, against Alexander Wetmore to recover cer¬ 
tain chattels owned by the Appellant, but in the possession 
of the Appellee, such chattels being valued at approxi¬ 
mately $4,000,000.00 (R. 2). Issue was joined by the 
filing of the Answer of the defendant in the lower court 
(R. 5), and by the later filing by the defendant in the lower 
court of an Amended Answer (R. 12). The plaintiff filed 
a Motion for Summary Judgment, supported by the 
affidavit of counsel for the plaintiff (R. 10), and the defen¬ 
dant filed a Motion for Summary Judgment whereupon, 
after consideration of briefs filed on behalf of both parties 
and after oral argument, the lower court, on June 9, 1948, 
promulgated and entered its Memorandum Opinion (R. 46) 
upon which, on June 28, 1948, the lower court entered its 
Order and Judgment hereinbefore referred to (R. 47). 

STATEMENT OF CASE 

The Appellant herein is the Administratrix of the Estate 
of John Gellatly, her deceased husband, who died the 8th 
day of November, 1931. 

It is the contention of the Appellant that the chattels re¬ 
ferred to above were the property of Appellant’s decedent 
at the time of his death. 

Most, but not all, of the facts pertinent to the issue pre¬ 
sented here will be found set forth in the Special Findings 
of Fact promulgated by the United States Court of Claims 
in the case of Charlayne Whiteley Gellatly v. United States , 
U. S. Ct. Cls. No. Congressional 17847, such findings being 
officially reported by that Court in 108 Ct. Cls. 651. 

In their essential aspects the facts are that John Gellatly, 
prior to his death, was the owner of a large collection of 
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art worth approximately $4,000,000. Gellatly had liqui¬ 
dated all of his estate and had invested his entire fortune 
in the art collection. Prior to Gellatly’s marriage to Mrs. 
Gellatly, he had represented to her that he was a man of 
substantial means and that, in the event that she accepted 
his proposal of marriage, he would be able to and would 
support her in a manner befitting his and her station in 
life. In March 1929, unknown to Mrs. Gellatly, he had 
undertaken to “give” his entire art collection, constitut¬ 
ing his entire estate, to the United States Government, 
through the agency of the Smithsonian Institution. 

After Mr. Gellatly’s marriage to Mrs. Gellatly and after 
she discovered the true situation in respect of Gellatly *s 
financial status, she importuned the Smithsonian Institu¬ 
tion to return at least a part of the collection. This was 
refused. Thereafter Gellatly died and Mrs. Gellatly was 
appointed Administratrix of his Estate by the Surrogate 
Court in and for the County of New York Gellatly left a 
will which was offered for probate but which was held void 
under the laws of the State of New York by the Surrogate 
Court in New York upon the ground that such, purporting 
to leave his entire estate to the Smithsonian Institution, was 
in derogation of the widows rights. 

Since Mrs. Gellatly’s appointment as Administratrix, she 
has vigorously prosecuted the claim of the Estate against 
the United States or the Smithsonian Institution or against 
Alexander Wetmore, upon the ground that at the time of 
Gellatly’s death in 1931, title to the Gellatly collection had 
not passed out of him and therefore was and is in the 
Estate. 

In addition to the facts found by the Court of Claims, the 
record discloses that Alexander Wetmore assumed the 
office of Secretary of the Smithsonian Institution on Janu¬ 
ary 12, 1945 (Suydam’s Affidavit (R. 11); Wetmore’s Affi¬ 
davit (R. 40)). 
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STATEMENT OP POINTS 

1. The lower court should have granted the plaintiff’s 
motion for Summary Judgment. 

2. The lower court should have denied the defendant’s 
Motion for Summary Judgment. 

3. Specifically, the lower court erred in holding and in 
deciding that the title to the subject-chattels was in the 
United States and not Appellant. 

SUMMARY OF ARGUMENT 

The passage of consideration from the ‘ 4 donee” to the 
“donor” invalidates the transaction as a “gift”. There¬ 
fore, title to the collection is in Appellant in her capacity 
as Administratrix of the Estate of John Gellatly, deceased. 

The lower court erred in holding that title to the Gellatly 
collection had passed from John Gellatly to the United 
States by virtue of a valid gift, inter vivos . 

The case of Farmer v. Loyola College, 166 Md. 455, relied 
upon by the lower court, is not in point and is clearly dis¬ 
tinguishable. 

Regardless of the question of the validity of the transac¬ 
tion as a gift, the attempt of John Gellatly to divest him¬ 
self of the collection, constituting his entire fortune, was 
in fraud of the antenuptial rights of Appellant. 

The statute of limitations has not run upon the right of 
Appellant to maintain this action against the Appellee. 

In the event that this Court should sustain the contention 
of the Appellant that the title to the Gellatly collection is 
not in the United States but is in her, it may proceed to dis¬ 
pose of the case, without remanding the same to the lower 
court, upon any basis in law which may find support in the 
record facts. 


ARGUMENT 

I 

I 

Upon the Basis of the Facts, the Lower Court Erred in Not 
Holding and Deciding that the Title to the Chattels in! 
Question is in the Appellant and Not in the United! 
States. '! 

i 

I 

The lower court, in its Memorandum of June 9, 1948! 
(R. 46), said: 

i 

“There is no dispute as to the facts, and since both; 
sides have moved for summary judgment the motion! 
of the defendant in that respect is granted, for the rea-1 
son that I find that there was a valid gift to the United' 
States by the deceased before his death and before his j 
marriage.” 

There is no question but that prior to March 1929 the | 
decedent, John Gellatly, owned the valuable collection of | 
art which is the subject of this controversy. It is the con¬ 
tention of the Appellee that, in the early part of 1929 Ap-| 
pellant’s decedent undertook to make a gift of that collec-| 
tion to the Smithsonian Institution. 

However, the offer of “gift” which was made by John! 
Gellatly required that the donee, i.e., the Smithsonian Insti-j 
tution, as an essential condition of the offer, pay and dis-| 
charge certain obligations of the donor, including the rentj 
on the unexpired portion of a lease held by the donor upon! 
the gallery in the Heckscher Building, where the collection! 
was housed (R. 2). 

In point of actual fact and as found by the U. S. Court of 
Claims, the donee remitted the sum of $13,176.02 to Gellatly 
for expenses of maintaining the art collection for the three 
years and eight months intervening between the time of* 
offer of gift and the termination of the lease on the Heck¬ 
scher Building, and the donee either delivered to Gellatty 
or paid for his account to the owners of the Heckscher 
Building, under the lease from such owners to Gellatly, the 
sum of $34,501.20. The Appellant says that upon the 
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basis of these facts the Appellee cannot support his 
position that title to the Gellatly collection passed to the 
United States by virtue of a gift, there being not less than 
the sum of $47,677.22, consideration passing from the 
* i donee’’ to the “donor”, as is established by the record. 
It is the universal holding, so far as exhaustive research 
has revealed, that whatever else a transaction involving 
property may be, such cannot constitute a gift where con¬ 
sideration passes from the donee to the donor, as is the 
case here. (See Findings of Fact of Ct. of Cls. of U. S., 
supra) 

In the case of Schumacher v. The United States, 55 Fed. 
(2d) 1007, where the question was presented as to whether 
or not a payment of money constitutes taxable “compensa¬ 
tion for personal services” or is non-taxable as a gift, in 
holding that there was no gift, the Court said (p. 1011): 

i 

“It is an essential characteristic of a gift that it be a 
transfer without consideration. If there is a consid¬ 
eration for the transaction, it is not a gift.” 

The Court will find that the decision of the Circuit Court 
of Appeals for the Fourth Circuit in Ellerson v. Grove, 44 
Fed. (2d) 493, is to the same effect. There the Court said 
(p. 496): 

“A ‘gift’ is a voluntary transfer of property from 
one to another without consideration.” 

In the Ellerson case the Court found that there was “con¬ 
sideration” and held that the transaction was not a gift. 

The Circuit Court of Appeals for the Ninth Circuit, in 
Blair v. Rosseter, 33 Fed. (2d) 287 said: 

“A gift is generally defined as a voluntary transfer 
of property by one to another without any considera¬ 
tion or compensation therefor.” 

In the case of Noel v. Parrott, 15 Fed. (2d) 669, certiorari 
denied 273 U. S. 734, 47 S. Ct. 457, 71 L. ed. 875, the Circuit 
Court of Appeals for the Fourth Circuit, in reversing the 
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i 
I 
i 

i 

i 

i 

i 
i 

i 
j 

i 

United States District Court for the Eastern District of 
Virginia (8 Fed. (2d) 368 said (p. 671)): ! 

I 

“A gift is a voluntary transfer of his property by j 
one to another without any consideration or compensa- j 
tion therefor. Grady v. Barton, 55 N. Y. 68, 14 Am. j 
Rep. 181; Curriden v. Chandler, 79 N. H. 269, 108 A. 
296 # * * It is an essential characteristic of a gift, how¬ 
ever, that it be a transfer without consideration. If j 
there is a consideration for the transaction it is not a I 
gift. ,f (Italics supplied) 

i 

The Circuit Court of Appeals for the Ninth Circuit, in I 
the case of Fifth Street Bldg. v. Commissioner, 77 Fed. (2d) ! 
605, 608, said: j 

“We cannot agree with the contention that Milliron j 
acquired the agreement for lease from Faris and I 
Walker as a gift. It is fundamental that if a considera-1 
tion is involved the transaction cannot be a gift. Noel ! 
v. Parrott (C. C. A. 4) 15 F. (2d) 669; Ellersonv. Grove j 
(C. C. A. 4) 44 F. (2d) 493; Schumacher v. United j 
States (Ct. Cl.) 55 F. (2d) 1007 ; 28 C. J. 621. Thej 
letter of November 2, 1920, from Faris and Walker to; 
Milliron clearly states a consideration, as follows: ‘In 
consideration of your assuming all of the duties and; 
obligations imposed upon us by reason of our contract; 
to execute a lease * * * we hereby give and assign to! 
you all our right, title and interest in said agreement,; 
it being understood that you are to assume all of our; 
obligations either directly or indirectly imposed as a; 
result of this agreement.’ 

“In Milliron’s letter of the same day to Faris ancf 
Walker accepting the “gift”, he agreed to assume and 
discharge all the obligations of Ms assignors, as folj 
lows: ‘I agree to assume all your obligations thereun| 
der and to hold you free and clear of any liabilities as 
a result thereof.’ The assumption by Milliron of th6 
burdens of the contract constituted a consideration for 
the transfer and precludes the notion of a gift. Jame r 
son v. Shepards on, 83 Cal. App. 596, 257 P. 157.” 

The facts in the Fifth Street Bldg, case are identical wit|i 
the facts present here and clearly point out two funda¬ 
mental propositions, first, that a transaction cannot pos- 
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sibly be a gift if consideration passes from the “donee” to 
the* “donor” and, second, that the assumption of another 
person’s legal obligations, which is exactly the case which 
is before the Court, is “consideration.” 

See also Fitch v. Helvering (C. C. A. 8) 702 Fed. (2d) 
583, 585; Blair v. Rosseter (C. C. A. 9) 33 Fed. (2d) 286; 
Mickelhurg v. Commissioner (C. C. A. 2) 154 Fed. (2d) 70, 
71; Batchford v. Commissioner (C. C. A. 9) 81 Fed. (2d) 
914, 916; Helvering v. Claiborne-Amuipolis Ferry Co. 
(C. C. A. 4) 93 Fed. (2d) 875, 876; Bothin Real Estate Co. 
v. Commissioner (C. C. A. 8) 90 Fed. (2d) 91, 94, 95; Hel¬ 
vering v. American Dental Co., 318 TJ. S. 321, 87 L. ed. 785; 
Lewis v. O'Malley (District Court, D. Neb.) 49 Fed. Sup¬ 
plement 173,179. 

It is unquestionable that where consideration passes 
from a “donee” to a “donor” of either real or personal 
property, whatever else the transaction may be, it cannot 
be supported as a gift. Here, the record is clear that con¬ 
sideration passed from the United States Government or 
from the Smithsonian Institution or both to Gellatly in 
discharge of the express condition of the offer of “gift.” 
Under such circumstances, it is clear that the lower court 
was in error in holding that the title to the Gellatly collec¬ 
tion was in the United States and not in Appellant. The 
case of Farmer v. Loyola College, 166 Md. 455 is not in 
point and does not support the proposition for which the 
lower court cited it. In the Farmer case, supra, the facts 
were that Mary A. Farmer “assigned and transferred” to 
the Associated Professors of Loyola College $135,350.00 
principal amount of United States Government Liberty 
Bonds, such bonds being 4%% bonds, and the Associated 
Professors of Loyola College agreed to remit to Mary A. 
Farmer 444% (interest) per annum during her lifetime 
and, at her death, such payments to cease, thereafter no 
money or money’s worth being due from the College to 
Farmer. 

In substance, Farmer gave the principal amount of the 
obligation of the bonds and % of 1% of the obligation of 
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the Government to pay interest. Thus, at the conclusion 
of this transaction, the actual effect was that Farmer was 
left with % of 1% less than she would have received if she 
had not transferred the bonds and interest coupons. Thus, 
no consideration whatsoever moved, in. the Farmer case, 
from “donee” to “donor.” Clearly, the opposite is true 
in the Gellatly case. 

Therefore, as has been said, certainly the Farmer case 
lends no support to the decision of the lower court. 

n 

In the Event That This Court Should Be Disposed to Sustain 
the Lower Court Upon the Proposition That the Title 
to the Gellatly Collection Passed by Virtue of Valid 
Gift, Appellant Says That the Attempt of John Gellatly 
to Divest Himself of the Art Collection Was in Fraud 
of the Antenuptial Bights of Appellant 

The facts, as found by the Court of Claims clearly reveal 
that a deliberate fraud was perpetrated upon the Appellant 
in her individual capacity as fiancee of John Gellatly. 
Even if John Gellatly had been otherwise successful in 
vesting title to his collection in the United States, which 
Appellant says he could not possibly have done as a matter 
of law, the conveyance would have been and is fraudulent 
as against the antenuptial rights of the Appellant. 

The United States Court of Claims found, as a fact*, 
that Mr. Gellatly, prior to his marriage to Mrs. Gellatly, 
represented himself, not only as a person of affluence, but 
that he had arranged to increase his income in order to 
properly maintain Mrs. Gellatly (see Findings of Fact of 
Ct. of Cls., supra, and R. 33-36). 

The United States Court of Claims also found, as a fact, 
that Gellatly had represented to his fiancee that he was a 
man of very large fortune and that, in addition to such 
moneys as were represented by the art collection, he had 
ample means to provide for his wife; that these representa- 

* These findings have been accepted by the Appellee as binding npon both 
parties hereto. 
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tions were made prior to the marriage and as an induce¬ 
ment to the marriage but, per contra, he had stripped him¬ 
self of his entire fortune (see Findings of Fact of Ct. of 
Cls., supra). The marriage between Mr. Gellatly and 
Charlayne Whiteley Plummer (Gellatly) occurred on Sep¬ 
tember 2, 1930 (see Findings of Fact of Ct. of Cls., supra 
and R. 33-36). 

On March 8, 1931 Gellatly died in New York City. 
Gellatly left a will, executed by him on August 22, 1930, in 
which he undertook to leave his entire estate to the Smith¬ 
sonian Institution. This will was declared void by the Sur¬ 
rogate’s Court in and for New York County, New York, and 
Mrs. Gellatly was appointed Administratrix of the Estate 
on February 2, 1932 Gellatly’s estate was appraised 
at $250.00. There was $77.00 in his bank account and he 
owed the U. S. Government $7,522.00 for federal income 
taxes accrued prior to his death (see Findings of Fact of 
Ct of Cls., supra). 

In these connections, the observations of Judge Jones of 
the United States Court of Claims are interesting. (See 
Gellatly v. United States, supra.) The Court’s attention 
is particularly directed to a letter which Mr. Gellatly wrote 
to Dr. Abbot on November 7, 1930 (See Findings of Fact 
of Ct. of Cls., supra). 

j 

“Your welcome letter confirmed the truth of my 
decision as to the ownership of the Gellatly Collection 
given to the Nation, that it is entirely the property of 
the Smithsonian Institution and that no further en¬ 
dorsement would be required. This was absolutely es¬ 
sential before I decided to marry Charlayne, as that 
made it positive that mu wife could have no possible 
claim on the Gellatly Collection .” (Italics supplied.) 

A more graphic example of a deliberate attempt to de¬ 
fraud is not to be found among the court annals of this 
country. Seldom, if ever, will a case be found wherein the 
proof of fraud is so clearly documented. 

The principles of equity and the decisions applicable to 
the facts of this case are collected and concisely stated in 
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I 

I 

27 Am. Jur., Husband and Wife, Secs. 185-195. Set forth j 
therein is the following: 

‘ ‘Sec. 185. Generally—The course of decisions in| 
this country has been in favor of the general proposi- i 
tion that a voluntary conveyance or transfer by either j 
party to a contract to marry, of his or her entire prop- ! 
erty or a large part of it, made without the knowledge j 
of the other and just prior to the marriage, is a fraud j 
upon the marital rights of the other, at least where it j 
is made with the intention of defeating such marital j 
rights. * * * (Citing cases) 

“The broad rule has been stated that with respect to j 
conveyance by one under engagement to marry, the I 
person to whom he or she is engaged enjoys as to i 
marital rights after marriage the same protection that j 
the law gives to a creditor of the former, and that he I 
or she is within the protection of a statute against j 
fraudulent conveyance. * * •” 

“190. Actual and Constructive Fraud; Conceal- ! 
ment. —No question exists but that a conveyance or j 
transfer of property in actual fraud of an intended j 
spouse is voidable, after marriage, as against such j 
spouse. Thus, a deliberate and intentional misleading j 
and deceiving of an intended spouse, such as misrep- i 
resentation as to the property that one has, in order | 
to deprive such intended spouse of marital rights by a i 
secret antenuptial conveyance of property to another, j 
by him or her, at least where there is no equity in favor I 
of the transferee to sustain the transaction, as where j 
he is a bona fide purchaser for value or takes under a j 
meritorious consideration. ’ ’ (Citing many cases) 

Even though the officials of the Smithsonian Institution, 
particularly Dr. Abbot, may not have known of the intent 
of John Gellatly to defraud the Appellant, the rule is well- 
established as follows: 

“If a conveyance is in fact made with a fraudulent 
intent, and is purely voluntary, it is not necessary, to 
entitle the defrauded spouse to have it set aside, that 
the grantee participate in the fraudulent intent of the 
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grantor.” (Id. Sec. 194, citing Higgins v. Higgins , 219 
Ill. 146, 76 N. E. 86, 108 Am. St. Rep. 316) 

John Gellatly attempted to convey his entire estate. 
Thus, the following rule is applicable: 

“* * • However, it has been observed that if the 
property conveyed constituted the bulk of the hus¬ 
band’s estate or was such an advancement to his chil¬ 
dren as was unreasonable, compared with the value of 
his entire property, it should be adjudged fraudulent 
as to the wife, or at least as prima facie fraudulent.” 
(Id. Sec. 192, citing Fennessey v. Fennessey, 84 Ky. 
519, 2 S. W. 158,4 Am. St. Rep. 210; Petty v. Petty 4 B. 
Mon. (Ky.) 215, 39 Am. Dec. 501; and Murray v. 
Murray, 90 Ky. 1,13 S. W. 244, 8 LRA 95.) 

In further support of the contention of Appellant that 
the action of John Gellatly, in attempting to strip himself 
of his entire fortune, constituted a fraud upon her ante¬ 
nuptial rights, the Court’s attention is directed to the affi¬ 
davits of Appellant, which are Exhibits “A” and “B” at¬ 
tached to the Affidavit of Plaintiff in Opposition to Defen¬ 
dant’s Request for Admission Under Rule 36. (R. 33-36) 

It is submitted that if this Court is disposed, upon the 
basis alone of considerations affecting the question of the 
validity of the * 1 gift”, to hold that title to the collection 
has passed to the United States or to the Smithsonian In¬ 
stitution, then this Court should hold that though otherwise 
valid, the “gift”, under the facts of this case, was in dero¬ 
gation of Appellant’s rights and a manifest fraud upon her 
antenuptial rights. 

m. 

The Statute of Limitations Has Not Run Upon the Right of 
Appellant to Maintain This Action Against the Appellee 

It is the position of the Appellant that if the title to the 
chattels in question is not in the United States or in the 
Smithsonian Institution, perforce, it is in the Estate of 
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John Gellatly. Therefore, possession of the collection by 
Dr. Charles Abbot or by some other person professing to 
represent the United States was tortnous and there had 
been a conversion of the property in question. 

It is the position of Appellant that when Alexander Wet- j 
more, the Appellee herein, took possession of the property 
on July 1, 1944 or on January 12, 1945 (see affidavit of j 
Alexander Wetmore, R. 40, 45), he in turn converted the \ 
property to his own use. This action was brought well i 
within the three-year period of limitations in such cases j 
provided, from either July 1, 1944 or January 12,1945, the j 
complaint herein having been filed in the lower court on i 
June 17,1947. (R. 4) (Title 12, Sec. 201 of the D. C. Code, j 
as amended, Supplement to Brief, page 15.) j 


The Court Has Power to Dispose of This Case Without j 
Remanding the Cause to the Lower Court for Further j 
Proceedings, Upon Any Basis in Law Which May Find j 
Support in the Record Facts j 

In the event that this Court should sustain the conten- | 
tion of the Appellant that the title to the Gellatly collection i 
is not in the United States but is in her, it may proceed to j 
dispose of the case, without remanding the same to the 
lower court, upon any basis in law which may find support j 
in the record facts. Dobbins v. Commissioner (C. C. A. 3), j 
31 Fed. (2d) 935; United States v. Williams , 49 Sup. Ct. j 
97, 73 L. Ed. 314, 278 U. S. 255. 

i 

i 

SUMMARY AND CONCLUSION 

i 

1. The lower court erred in holding and deciding that 1 
the title to the Gellatly Collection had passed to the United 
States by virtue of a valid gift Therefore, this Court 
should reverse the decision of the lower court and hold and, 
decide that the title to the Gellatly Collection is in the! 
Estate of John Gellatly, deceased. 
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2. In the event that this Court should be disposed to 
affirm the lower court in holding that the title to the Gel- 
latly Collection is in the United States by virtue of a valid 
gift, then this Court should hold and decide that the attempt 
of John Gellatly to dispose of the art collection, such con¬ 
stituting his entire estate, was and is in fraud of the ante¬ 
nuptial rights of the Appellant. 

3. In the event that this Court should reverse the lower 
court and hold that the title to the collection is in the 
estate and not in another, then this Court should hold and 
decide that this action was brought within the time pro¬ 
vided by law in such cases and that this action is not barred; 
and, 

4. This Court should make and enter such order or orders 
as may be necessary to effectually carry out its decision, 
including such order or orders, or direction as will make 
it possible for the Estate to come into immediate posses¬ 
sion of the subject-property. 

Respectfully submitted, 


Stanley Suydam, 

Attorney for Appellant. 

Dahlgeen, Dabbagh & Close, 

Of Counsel. 


i 



I 


j 

i 


SUPPLEMENT TO BRIEF 

Sec. 12-201 (24:341). Periods—Recovery of real property 
—Executor’s or administrator’s bond—Instruments 
under seal — Simple contract — Property damage -j- 
Statutory penalty or forfeiture—Certain torts—Ac¬ 
tions not specified—Persons under disabilities. 

i 

No action shall be brought # • * for the recovery of per¬ 
sonal property or damages for its unlawful detention aftei* 
three years from the time when the right to maintain any 
such action shall have accrued; • • • 

7 I 

i 

i 


I 

i 

J 

i 

i 

j 

i 

i 

i 

i 

t 

i 

i 
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1 Filed June 17 1947 

IN THE DISTRICT COURT OP THE UNITED STATES 
FOR THE DISTRICT OP COLUMBIA 

Charlayne Whiteley Gellatly, Individually and as Ad¬ 
ministratrix of the Estate of John Gellatly, Deceased, 
P. 0. Box #30, Radio Station, New York, N. Y., 
Plaintiff, 

v. 

Alexander Wetmore, 204 Maple Avenue, Takoma Park, 
Maryland, or Smithsonian Institution, Washington, 
D. C., Defendant. 

Civil Action No. 2495-47 

Complaint for Damages for Conversion of Personal 
Property and to Recover the Same, and Other Relief 

i 

1. Plaintiff is a citizen of the State of New York and de¬ 
fendant is a citizen of the State of Maryland and has his 
principal place of business in the District of Columbia. The 
amount involved in this action exceeds the sum of $3,000.00 
dollars. 

2. Plaintiff is the widow of John Gellatly who died on the 
8th day of November, 1931; and, in addition, she is the duly 
appointed, qualified, and acting Administratrix of the 
Estate of John Gellatly, deceased, having been duly ap¬ 
pointed to such office by the Surrogate’s Court in and for 
New York County, New York. 

3. During the lifetime of John Gellatly and until the mo¬ 
ment of his death, he held title to and was possessed of a 
valuable collection of art objects, a detailed description of 

which is attached hereto, and made a part by refer- 

2 ence, and marked “Exhibit A.” 

4. In addition to the property described in para¬ 
graph 3, John Gellatly died having title to and possessed of 
other personal properties the particular description and 
quantity of which are not known to the plaintiff but are 
believed to be known by the defendant. 
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5. The defendant did convert to his own use the property 
described in paragraphs 3 and 4 and now located in the 
City of Washington, District of Columbia; and the defen¬ 
dant is now in possession of such property unlawfully and 
without the consent of the plaintiff in either her individual 
capacity or as Administratrix of the Estate of John Grel- 
latly, deceased, and is withholding said property or the 
value thereof from the plaintiff. 

6. On May 20,1947, the plaintiff caused to be sent to the 
defendant, a written notice and demand, copy of which is 
attached hereto, made a part hereof by reference, and 
marked “Exhibit B”, that the property hereinbefore de¬ 
scribed be returned or otherwise made available to the 
plaintiff; but the defendant has not complied with such 
notice and demand. 

Wherefore, the plaintiff demands judgment against the 
defendant: 

1. An order of this Court requiring the defendant im¬ 
mediately to surrender and deliver to the plaintiff the 
herein described property; or 

2. For the fair market value of the property hereinabove 
described, together with interest thereon from the date that 
such property was converted to the date of judgment 
herein; and 

3. For such other and further relief as to this Court 
may seem just and proper. 

Stanley Sttydam, 

Attorney for Plaintiff, 

1026 17th St., N. W., 
Washington 6, D. C. 

Dahlgrbn, Daeragh & Close 
by Jack B. Daeragh, 

1612 K St., N. W., 

Russell Hardy, Washington 6, D. C. 

Elwood Seal, 

Dahlgeen, Darragh & Close, 

Of Counsel. 
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3 Charlayne Whiteley Gellatly, being first duly 
sworn, deposes and says that she is the plaintiff 

named in the foregoing complaint; that she is a resident 
and citizen of the State of New York; that she is the widow 
of John Gellatly, deceased, and that she is the duly ap¬ 
pointed qualified and acting Administratrix of the Estate 
of John Gellatly, deceased; that the statements made in 
the foregoing complaint are true, except those alleged upon 
information and belief, and these she believes to be true; 
that the sum and relief therein claimed are justly due to the 
plaintiff from the defendant after allowing all just credits 
and offsets and that she is entitled to the relief prayed for 
in the foregoing complaint. 

Chakiayishe Whitely Gellatly. 

Subscribed and sworn to before me, this 15th day of 
May, 1947. 

Rtjth A. Niebebgall, 

Notary Public, D. C. 

My commission expires March 15,1952. 

4 Filed June 17 1947 

“Exhibit B” 

May 20, 1947. 

Honorable Alexander Wetmore, 

The Smithsonian Institution, 

Washington, D. C. 

Sir: 

Demand is hereby made upon you to surrender posses¬ 
sion of and deliver to Charlayne Whiteley Gellatly, Ad¬ 
ministratrix of the Estate of John Gellatly, deceased, all 
of the personal property belonging to such Estate and now 
in your charge, such being the same property which was 
removed by some agent of the Smithsonian Institution, un¬ 
known to the undersigned, from the Hecksher Building, 730 
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! 
i 
i 
i 

i 

! 
i 

Park Avenue, New York, New York, on or about Sunday, 
April 30,1933, such property being known as the “Gellatly 
Collection”, a part of which said property is more fully 
described in the accompanying list, without prejudice to the 
right of the above-named Administratrix to assert and 
maintain such claim as she may have against you, in your 
individual or official capacity, your predecessors in office, in 
their individual or official capacities, or against the Govern¬ 
ment of the United States for compensatory and punitive 
damages for the unlawful taking, withholding, or convert 
sion thereof. 

Kindly address your response to this demand to Stanley 
Suydam, Esq., 1026 Seventeenth Street, N. W., Washington 
6, D. C., not later than the close of business Wednesday, 
May 28, 1947. Your failure to respond within the time 
limited above shall be taken by the undersigned as a refusal 
of the above demand. In the event that your response to 
this demand is in the affirmative, arrangements will be 
made immediately by the undersigned to remove the sub¬ 
ject-property from its present site. 

Respectfully, 

Standby Suydam (signed) 
Attorney-in-Fact for Charlayne Whiteley 
Gellatly, Administratrix of the Estate qf 
John Gellatly, Deceased. 

SS-moh 

i 

• ******** 

5 Filed Oct 23 1947 I 

i 

Defendant’s Answer 

In answer to the allegations of plaintiff’s complaint, lie 
defendant says: 

L 

j 

The defendant admits the allegations of paragraph 1 of 
the complaint. 

I 

I 

i 

I 

i 

i 

i 

I 

i 

i 

j 

i 
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The defendant admits the allegations of paragraph 2 
the complaint. 


3. 


of 


The defendant admits that John Gellatly once owned the 
objects of art which are enumerated in the list which is 
“Exhibit A” of the complaint (which will be referred to 
herein as the “Gellatly Collection”); bnt the defendant 
denies that John Gellatly owned any of the articles com¬ 
prising the Gellatly Collection at the time of his death. De¬ 
fendant says that before John Gellatly’s death on Novem¬ 
ber 8, 1931 he gave the Gellatly Collection to the United 
States of America, to become part of the art collection of 
the National Gallery of Art (which since the enactment of 
Section 6(a) of the Act of March 24, 1937, 50 Stat. 53, has 
been known as the “National Collection of Fine Arts”), 
nnder the administration of the Smithsonian Institution 
established by the Act of Congress of August 10, 
6 1846 (U. S. C. Title 20, secs. 41-67). The gifts were 

accepted by the Smithsonian Institution on behalf of 
and for the benefit of the United States, and the Gellatly 
Collection has been ever since in the lawful possession of 
the United States. Since 1933 the Gellatly Collection has 
been on display as. part of the National Gallery of Art, or 
National Collection of Fine Arts, in the building of the 
Smithsonian Institution at 10th Street and Constitution 
Avenue, N. W. in Washington, D. C. 


4. 

The defendant is without knowledge or information sufli- 
cient to form a belief as to the allegations of paragraph 4 of 
the complaint, because of the lack of particular description 
of the articles to which the allegations of that paragraph 
refer. 
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5. 

i 

The defendant denies that he ever converted for his own 
use or that he is unlawfully in possession of the Gellatly 
Collection or any other articles ever owned by John Gel- 
latly. The defendant says that he never has had, and has 
not now, any connection whatever with the Gellatly Collect 
tion or with any other articles ever owned by John Gellatly' 
except in defendant’s capacity as Secretary of the Smith¬ 
sonian Institution. In that capacity defendant has charge 
of the building and property of the Smithsonian Institution 
and of the property in the National Collection of Fine Artsj 
including the Gellatly Collection, pursuant to the express 
provisions of Sections 3 and 7 of the Act of August 10,! 
1846, creating the Smithsonian Institution (U. S. C. Title 
20, Sections 44, 46), which control defendant says is in all 
respects lawful, regardless of the consent, approval or de¬ 
sires of the plaintiff individually or as administratrix of‘ 
the estate of John Gellatly. 

7 6. | 

The defendant admits that on or about May 20, 1947 he| 
received through the mail a letter of which “Exhibit B” 
of the complaint is a copy; and admits that he has not com-j 
plied with the demand therein contained that he deliver! 
the Gellatly Collection to the plaintiff. Defendant says that 
if the demand be construed as directed to him individually 
it was not within his power to comply, for the reason that 
as an individual he has never had anything whatsoever to 
do with the Gellatly Collection and has neither possession 
nor power of control or disposition thereof; and that if the 
demand be construed as directed to defendant in his official 
capacity as Secretary of the Smithsonian Institution, it was 
not within his power to comply, for the reason that as such 
Secretary he did not have power of disposition of title to 
or possession of the Gellatly Collection. Defendant says 
that at no time since the making of the gifts constituting 
the Gellatly Collection above described has John Gellatly, 


i 

l 

I 

I 

I 

i 

i 

i 

i 
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or the plaintiff individually or as administratrix of the 
estate of John Gellatly, had either title to or right to pos¬ 
session of the Gellatly Collection, and that defendant’s fail¬ 
ure to comply with plaintiff’s demand was not unlawful and 
did not give rise to any cause of action against the United 
States or against the Smithsonian Institution or against the 
National Collection of Fine Arts or against the defendant 
individually or as Secretary of the Smithsonian Institution. 

7 . 

Second Defense 

As a separate and second defense, defendant says that 
the complaint fails to state a claim upon which relief can 
be granted. 

8 . 

Third Defense 

I 

As a separate and third defense, defendant adopts and 
incorporates herein by reference the affirmative allegations 
made in paragraphs 3, 5 and 6 of the foregoing an- 
8 swer, and further alleges that shortly after the plain¬ 
tiff’s appointment on February 2, 1932 as adminis¬ 
tratrix of the estate of John Gellatly, and repeatedly at 
other times more than six years before her demand on the 
defendant, dated May 20,1947, plaintiff charged and alleged 
under oath that title to the Gellatly Collection was in the 
estate of John Gellatly and that the United States and/or 
the Smithsonian Institution and/or its Secretary were un¬ 
lawfully in possession thereof, and demanded, both indi¬ 
vidually and as such administratrix, of the United States, 
the Smithsonian Institution, and its Secretary, that the Gel¬ 
latly Collection to be delivered to her. Defendant says that 
the present action is barred by the statute of limitations. 

9 . 

Fourth Defense 

As a separate and fourth defense, defendant adopts and 
incorporates herein by reference the affirmative allegation 


I 

I 
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of paragraphs 3, 5, 6 and 8 of the foregoing answer and! 
says that this court is without jurisdiction because (a) this 
is a suit against the United States to which it has not con-; 
sented; (b) because the United States is an indispensable 
party and has not consented to be joined as a party. 

io. ! 

i 

Fifth Defense 

i 

As a separate and fifth defense, defendant adopts and 
incorporates herein by reference the affirmative allegation^ 
made in paragraphs 3, 5 and 6 of the foregoing answer, an4 
further alleges that on July 12,1944, plaintiff, as adminis T 
tratrix of the estate of John Gellatly, filed a petition in the 
Court of Claims of the United States, entitled “Charlayne 
Whiteley Gellatly as Administratrix of the Estate of John 
Gellatly, deceased, Plaintiff v. the United States of Amer- 
ica, Defendant”, which case is docketed in the rec- 
9 ords of said court as * * Cong. No. 17847”, in which 
plaintiff alleged that John Gellatly owned the 
Gellatly Collection at the time of his death, that on or about 
November 8, 1931 “The United States of America . . j. 
through its agent or agents took possession” of the Gellatly 
Collection, and “has since that time continued in possession 
thereof and has refused to deliver such property to” the 
plaintiff “although demand therefor has been duly made”. 
The petition prayed for a finding by the Court that the 
plaintiff was the sole owner of the Gellatly Collection, and 
that she was wrongfully deprived thereof by the defendant. 
After an extended trial, the Court of Claims, on May 5, 
1947, reached the following conclusion of law: “Upon tijie 
foregoing special findings of fact, which are made a part of 
the judgment herein, the Court concludes that, as a matter 
of law, the plaintiff is not entitled to recover, and the peti¬ 
tion is, therefore, dismissed”; and stated in its opinion, 
“There is no basis in law or in equity to set aside the gift 
or transfer and no basis in law or equity to allow a recovery 
in behalf of the Gellatly estate.” Defendant says that tiie 
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plaintiff is estopped or barred by the said decision and 
judgment of the Court of Claims from prosecuting the pres¬ 
ent action. 

Wherefore, the defendant moves that the complaint be 
dismissed and for a judgment for the defendant and for 
his costs. 

Herbert A. Bergson, 

Acting Assistant Attorney General , 

George Morris Fay, 

United States Attorney , 

Attorneys for Defendant. 

10 Of counsel: 

Edward H. Hickey, 

Special Assistant to the Attorney General. 

Marven C. Taylor, 

Special Attorney, Department of Justice. 


11 Filed Dec. 23 1947 

Motion for Summary Judgment in Favor of the Plaintiff 

The plaintiff moves the Court for a summary judgment 
in her favor and, for cause, shows: 

1. That the pleadings, i.e., the complaint and the answer 
herein and the Special Findings of Fact made by the Court 
of Claims of the United States in the proceeding denomi¬ 
nated in that court as “Congressional No. 17847”, such 
Special Findings of Fact having been promulgated by that 
Court in the case of Charlayne Whiteley Gellatly, as Ad¬ 
ministratrix of the Estate of John Gellatly, Deceased v. 
The United States, on May 5, 1947, are binding upon this 
Court in this proceeding. These facts, together with the 
facts admitted by the defendant in his Answer and the fact 
set forth in the attached AJfidavit leave no genuine issue 
of fact to be resolved by further proceeding in this cause. 

Attached hereto and made a part hereof, by reference, 
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12 are (a) a certified copy of the special findings of 
fact hereinbefore referred to, and, (b) affidavit of 
Stanley Suydam. 

Stanley Suydam, 

Attorney for Plaintiff ’, 

1406 “G” St., N. W., Washington 5, D. C. 

i 

Of Counsel: 

Dahlgren, Dabragh & Close, 

1406 “G” Street, N. W., | 

Washington 5, D. C. 


13 . Filed Dec 23 1947 

i 

Supporting Affidavit 

Stanley Suydam, being first duly sworn, deposes and 
says that he is an attorney and counsellor at law, with 
offices at 1406 “G” Street, N. W.; that he is over the age 
of twenty-one years, and that Alexander Wetmore, the de¬ 
fendant herein, was appointed and assumed the office pf 
Secretary of the Smithsonian Institution on January 12, 
1945, at which time said Wetmore’s physical possession of 
the property described in the complaint herein was first 
assumed. 

Stanley Suydam. 

I 

Subscribed and sworn to before me, this 22nd day of 
December, 1947. 

My commission expires 15 March 1951. 

Lee W. Cowan, 

Notary Public, D. C. 
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37 Filed Jan 9 1948 

Defendant’s Motion for Leave to Amend His Answer 

Now comes the defendant in the above entitled action and 
moves for leave to amend his answer as stated below: 

L 

By inserting after the word “gave” in the seventh line 
of paragraph 3 of the answer, the following words: “or 
otherwise effectively transferred legal title to”; so that the 
sentence beginning in the sixth line will read in part as 
follows: “Defendant says that before John Gellatly’s 
death on November 8,1931 he gave or otherwise effectively 
transferred legal title to the Gellatly collection to the 
United States of America,... 

2 . 

By inserting after the word “gifts” in the thirteenth line 
of paragraph 3 of the answer, the following words: “or 
transfers of title”; so that the sentence beginning in the 
thirteenth line will read in part as follows: “The gifts or 
transfers of title were accepted by the Smithsonian Institu¬ 
tion on behalf of and for the benefit of the United States, 
• • • • 

38 By inserting after the words “gifts” in the fif¬ 
teenth line of paragraph 6 of the answer, the follow¬ 
ing words: “of, or transfer of title to, the articles”; so 
that the sentence beginning in the fourteenth line of para¬ 
graph 6 will read in part as follows: “Defendant says that 
at no time since the making of the gifts of, or transfer of 
title to, the articles constituting the Gellatly Collection 
• • • • 

H. G. Morrison, 

Acting Assistant Attorney General 

George Morris Fay, 

United States Attorney , 

Attorneys for Defendant. 
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Of Counsel: 

Edward H. Hickey, 

Special Assistant to the Attorney General . 
Marvin C. Taylor, 

Special Attorney , Department of Justice. 


39 Filed Mar 16 1948 j 

i 

Order Allowing Amendment of Defendant’s Answer 

The defendant’s motion filed January 9, 1948 for leaVe 
to amend his answer came on to be heard before me, pur¬ 
suant to the plaintiff’s motion filed herein on February 13, 
1948 and the assent of defendant’s counsel. The motion 
for leave to amend was argued by counsel. Upon consider¬ 
ation thereof, and it appearing that justice so requires, j 
It is Hereby Ordered that the defendant’s motion for 
leave to amend his answer is allowed. I 

i 

i 

F. Dickinson Letts. 

Dated- 
March 16, 1948. 


40 Filed Jan 29 1948 I 

i 

I 

Request for Admission Under Rule 36 j 

The defendant requests the following admissions for ihe 
purpose of this action only and subject to all pertinent Ob¬ 
jections to admissibility which may be interposed at the 
trial: j 

1. That the document hereto attached consisting of 36 
printed pages and marked “ Document 1” is a correct copy 
of a petition filed, on or about July 12, 1944, by Charlayne * 
Whiteley Gellatly as administratrix of the estate of John 
Gellatly, deceased, in the Court of Claims of the United 
States in the proceedings in said court entitled Cong. No. 
17847. I 


! 

i 

i 
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3. That the document hereto attached and marked “Doc¬ 
ument 3” is a correct copy of the document referred to in 
the second paragraph on page 8 of Document 2 as the “for¬ 
mal acknowledgment of the Smithsonian Institution”. 

4. That the document hereto attached and marked 
41 “Document 4” is a correct copy of the communica¬ 
tion of August 14, 1930 from the Smithsonian In¬ 
stitution to John Gellatly, referred to in the second para¬ 
graph of Finding of Fact No. 8 on page 11 of Document 2 
hereto attached. 

5. That document hereto attached and marked “Docu¬ 
ment 5” is a correct copy of a letter sent to the Smithsonian 
Institution with respect to a revised list of certain articles 
in the Gellatly Collection in cases 17 and 18 and with refer¬ 
ence to two additional objects of art, all as described in the 
first paragraph of Finding of Fact 9 on page 11 of Docu¬ 
ment 2 hereto attached. 

6. That the document hereto attached and marked “Doc¬ 
ument 6” is a correct copy of the communication from the 
Smithsonian Institution to John Gellatly dated August 26, 
1930 referred to in the second paragraph of Finding of 
Fact 9 on page 11 of Document 2 hereto attached. 

7. That the document hereto attached and marked “Doc¬ 
ument 7” is a correct copy of the communication from Mr. 
Gellatly’s lawyers in New York to Dr. Abbott, Secretary of 
the Smithsonian Institution, referred to in Finding of Fact 
13 on page 13 of Document s hereto attached. 

8. That the document hereto attached and marked “Doc¬ 
ument 8” is a correct copy of the communication from Dr. 
Abbott, Secretary of the Smithsonian Institution, to Mr. 
Gellatly, referred to in the second sentence of Finding of 

. Fact 13 of Document 2 hereto attached. 

9. That the document hereto attached and marked “Doc¬ 
ument 9” is a correct copy of the communication from Mr. 
Seymour to Dr. Abbott referred to in the first sentence of 
Finding of Fact 15 on page 17 of Document 2 hereto at¬ 
tached. 
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42 10. That the document hereto attached and marked) 

“Document 10” is a correct copy of the communica¬ 
tion from Dr. Abbott to Mr. Gellatly referred to in the 
fourth sentence of Finding of Fact 15 on page 17 of Docu¬ 
ment 2 hereto attached. 

i 

**•••••••• 

12. That the defendant Alexander Wetmore has beep 
Secretary of the Smithsonian Institution and Secretary of 
the Board of Regents of the Smithsonian Institution since 
January 12, 1945. j 


I 

15. That on or about February 19,1932 there was filed ill 
the Surrogate’s Court for New York County, New York, 
a “Petition pursuant to sections 40 and 205 of the Surro¬ 
gate’s Court Act, for the discovery of property withheld 
from” the estate of John Gellatly, deceased, to which peti¬ 
tion there was attached an affidavit or deposition of “Char- 
layne Gellatly” dated February 19,1932 in which the 
43 following statements occur: 

“Deponent further alleges that after she had mar¬ 
ried the deceased . . . she requested the said Smithsonian 
Institution to refuse to accept the said gifts and laid tile 
facts concerning the actions and the acts of the deceased 
before the Board of Regents of the Smithsonian Institu¬ 
tion, but the said Board refused to accede to deponent’s 
request, .... 

“Deponent intends to question the validity of the said 
alleged sale, as being without any valid or proper consider¬ 
ation, and as having been made under undue influence, arid 
further, on any and all grounds which deponent is, or may 
be advised are sufficient, and deponent further states, that 
if, as deponent is informed and believes, the decedent had 
creditors including deponent at the time, the said alleged 
sale was invalid, and also, apparently, the whole of the said 
transaction was made by the decedent in contemplation bf 
death, as at the time of the said alleged gifts and the said 


i 

i 

i 

i 


i 
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alleged sale, the decedent was a very old man, having been 
about seventy-eight years of age when he died on Novem¬ 
ber 8th, 1931. ,, 

16. That the affiant or deponent “Charlayne Gellatly” 
referred to in paragraph 15 above is Charlayne Whiteley 
Gellatly named in the caption of the present case. . 

17. That the statements of fact made under oath by Char¬ 
layne Gellatly included in the quotations in the immediately 
preceding paragraph are correct statements of fact. 

18. That the petition referred to in paragraph 15, above, 
is part of the “discovery proceedings” referred to in Find¬ 
ing of Fact 17 on pages 18 and 19 of Document 2 hereto 
attached. 

19. That on or about February 24,1934 there was filed in 
the Surrogate’s Court for New York County, New York, in 
the proceedings therein entitled “In the Matter of the 
Estate of John Gellatly, Deceased” an affidavit or deposi¬ 
tion of “Charlayne Gellatly” dated February 24, 1934, in 
which the following statements occur: 

“I am informed and believe that one Charles G. Abbott, 
Secretary of said Smithsonian Institution, illegally as¬ 
sumed power and authority to act on behalf of said institu¬ 
tion in connection with said alleged agreement and gift and 
in negotiating and “attempting to contract therefor, 
44 and allegedly on behalf of said institution illegally 
and wrongfully took possession of the said art collec¬ 
tions of said deceased, and that as a result thereof the 
Smithsonian Institution is illegally and without warrant or 
authority in possession of the same and that said art collec¬ 
tion is the property of the estate of John Gellatly deceased. 


“Since my appointment as administratrix, I made due 
demand upon the officers of said institution for the return 
of said properties to the estate and my demand was refused 
and I am informed and believe that said Smithsonian In¬ 
stitution is illegally in possession of said art collections. 

• • • • • 



I 

I 
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! 

i 

“From the said petition, affidavit and depositions I am 
informed and believe that it appears as follows: 


, “16. That the said art collections and property involved 

in this proceeding are the property of the estate of John 
Gellatly deceased. 

“17. That the possession of the said art collection and 
property of said deceased involved in this proceeding by 
the Smithsonian Institution or any person or persons pur¬ 
porting to act on its behalf, is and are illegal and they 
have no lawful authority to withhold possession thereof 

from the estate of said deceased.” 

. 

20. That the expressions “art collections of said de¬ 
ceased”, “said art collection”, “said properties”, “said 
art collections”, “said art collections and property in¬ 
volved in this proceeding” and “said art collections and 
property of said deceased”, contained in the quotations jin 
the immediately preceding paragraph, refer to the articles 
which are involved in the present litigation. 

21. That the affiant or deponent “Charlayne Gellatly” 
referred to in paragraph 19 above is Charlayne Whiteley 
Gellatly named in the caption of the present case. 

22. That the statements of fact made under oath by Char¬ 
layne Gellatly included in the quotations in paragraph 19 

hereof, are correct statements of fact. 

45 23. That in connection with the administration 1 of 

► the estate of John Gellatly in the Surrogate’s Coiirt 

for the County of New York, New York, a petition was filled 
on behalf of the United States of America for a compulsory 
accounting by the administratrix and that the plaintiff in 
the present proceedings, in her capacity as such adminis¬ 
tratrix, filed an answer to said petition on or about Sep¬ 
tember 29, 1938. | 

24. That in the answer referred to in the immediately 
preceding paragraph there occurs the following verified 
allegation: 
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. . the Petitioner is now and at and prior to the de¬ 
mand therefor, hereinafter mentioned, was in unlawful pos¬ 
session and control of property of the decedent’s estate of 
the value of about Four Million Dollars ($4,000,000.00); 
that Respondent had previously, and long prior to the com¬ 
mencement of this proceeding by Petitioner, demanded the 
return of the said property from Petitioner, particularly 
from the Smithsonian Institution, a corporate branch or 
agency of Petitioner, which unlawfully claimed and claims 
the right to said property, and Petitioner and said Smith¬ 
sonian Institution have refused to return said property to 
said estate, hut continue in the unlawful control and posses¬ 
sion thereof, and have converted the same to their own 
use; . . 

and the answer concludes with the following prayer: 

“ Wheeefoee, Respondent demands that the petition of 
the United States Government be dismissed and that a cita¬ 
tion issue out of this Court, directed to the said Smith¬ 
sonian Institution, and the said Charles G. Abbott, bring¬ 
ing them in as parties to this proceeding, and that the said 
United States Government, the said Smithsonian Institu¬ 
tion, and the said Charles G. Abbott, be compelled and di¬ 
rected by order of this Court, to account for and turn over 
to the Respondent as Administratrix of the Estate of John 
Gellatly, deceased, the said entire art collection, and all of 
the other articles of art which it is claimed said John Gel¬ 
latly transferred to the said Smithsonian Institution or to 
the Government of the United States or to anyone else act¬ 
ing on its behalf, or to the said Charles G. Abbott, and the 
said art collection and all of the other objects of art which 
were owned by the Decedent prior to the time of his death 
and which the said Smithsonian Institution and the said 
Charles G. Abbott and the United States Government un¬ 
lawfully obtained from him, as herein alleged, and which 
are now being unlawfully held from the said John Gellatly 
Estate, be turned over to your Respondent as Administra¬ 
trix of the Estate, . 


I 


i 

I 

i 

25. That said Charles G. Abbott was the Secretary 
46 of the Smithsonian Institution and Secretary of the 
Board of Regents of the Smithsonian Institution 
from 1928 to June 30, 1944. 

H. Gr. Morison, 

Acting Assistant Attorney General j 

George Morris Fay, 

United States Attorney , 

Attorneys for Defendant. j 

Of Counsel: 

Edward H. Hickey, 

Special Assistant to the Attorney General. j 

Marvin C. Taylor, 

Special Attorney , Department of Justice. 

i 

I 

89 Filed Feb 7 1948 j. 

j 

“Document 1” 

j 

IN THE COURT OF CLAIMS OF THE UNITED STATES 

i 

Cong. No. 17847 ' j 

Charlayne Whiteley Gellatly, as Administratrix of the 
Estate of John Gellatly, deceased, Plaintiff 

i 

I 

V. 

j 

The United States of America, Defendant. 

PETITION. ! 

Filed July 12,1944 ! 


To the Honorable Chief Justice and Associated Judges 6f 
the Court of Claims of the United States: 

I 

The petition of the above-named plaintiff respectfully 
shows unto this Court that: 

i 

I 

i 

I 

i 

i 
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1. This case comes to this Court under and by virtue of 
House Resolution No. 139, such Resolution having been 
adopted by the House of Representatives of the United 
States (78th Congress, 2nd Session), on the 12th day of 
April, 1944, said Resolution being as follows: 

“Resolved, That the bill (H. R. 2015) entitled ‘A bill for 
the relief of the estate of John Gellatly, deceased, and/or 
Charlayne Whiteley Gellatly, as administratrix of the 
estate of John Gellatly, deceased,’ now pending in the 
House of Representatives, together with all the ac- 
90 companying papers, be, and the same is hereby, re¬ 
ferred to the Court of Claims in pursuance of the 
provisions of an Act entitled ‘An Act to codify, revise, 
and amend the laws relating to the judiciary’, approved 
May 3,1911; and the said court shall proceed with the same 
in accordance with the provisions of such Act and report 
to the House of Representatives in accordance therewith.” 

2. The plaintiff, Charlayne Whiteley Gellatly, is the duly 
appointed and qualified administratrix of the estate of John 
Gellatly, deceased. 

3. Charlayen Whiteley Gellatly is the widow of John 
Gellatly, said John Gellatly having died on the 8th day of 
November, 1931. 

4. During the lifetime of John Gellatly, he was the owner 
of a valuable collection of art objects which, until the time 
of his death, was in his possession in his own private art 
gallery and elsewhere. 

5. John Gellatly died seized of certain property, a de¬ 
tailed description of which is set forth hereinafter, made 
a part hereof by reference and marked “Appendix.” 

6. In addition to the property described in paragraph 
“5”, ante, John Gellatly died seized of certain other prop¬ 
erty of like kind and nature, the particular description and 
the quantity of which are not known to the'plaintiff but 
which are well known to the defendant. 

7. Subsequent to the death of John Gellatly, and on about 
the 8th day of November 1931, the United States of Amer- 



I 


! 

j 

i 

ica, the defendant herein, through its agent or agents took 
possession of the property described in paragraphs 

91 “5” and “6”, ante, and has since that time con¬ 
tinued in possession thereof and has refused to de¬ 
liver such property to the plaintiff herein, the administra¬ 
trix of the estate of John Gellatly, deceased, and has like¬ 
wise refused to deliver to said administratrix the value 
thereof at the time of such taking, although demand there¬ 
for has been duly made and the defendant so continues to 
refuse to deliver the value or any part thereof to the ad-r 
ministratrix of the estate of John Gellatly. 

8. The plaintiff has vigorously and continuosly prose* 
cuted her claim and there has been no delay or laches ih 
presenting such claim or in applying for the relief herein 
sought. 

9. There is now due and unpaid, and the United Stated 
of America is now wrongfully and unlawfully holding and 
withholding from the plaintiff without her consent, and 
against her will, a sum equal to the fair, just and reason^ 
able value of the property described in paragraphs “57 
and “6” ante, such value, at the time such property was 
taken by the defendant as aforesaid, being not less than the 
sum of four million dollars, ($4,000,000.00). 

10. That no other action, suit or process is pending for 
or in respect to petitioner’s claim in any other court against 
any person acting or professing to act mediately or im¬ 
mediately under the authority of The United States; that 
the plaintiff is the sole owner of the claim herein made and 
has never sold nor assigned any part thereof or interest 
therein. The plaintiff is entitled to the amount herein 
claimed from the United States of America after allowance 
of all just credits and offsets. The plaintiff herein, at all 
times, has borne true faith and allegiance to the Govern¬ 
ment of the United States of Am erica and she has in 

92 no way aided, abetted or given encouragement to its 
enemies. The plaintiff believes the facts stated iji 

this petition to be true. 

I 

I 

i 

I 

i 

I 

i 

I 


i 
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Wherefobe, the premises considered, the plaintiff prays 
that this Court, in accordance with House Resolution No. 
139, report to the House of Representatives that the plain¬ 
tiff herein was the sole owner of the property described in 
paragraphs “5” and “6”, ante; that she was wrongfully 
deprived thereof by the defendant; that the defendant has 
failed and refused and continues to fail and refuse to pay 
to the plaintiff the fair, just and reasonable value of the 
property described in paragraphs “5” and “6”, ante, at 
the time of such taking as aforesaid, and that the Court, 
at the same time, shall report to the House of Representa¬ 
tives that there is due and owing from the defendant to 
the plaintiff a sum equal to the fair market value of the 
property described in paragraphs “5” and “6”, ante, at 
the time of such taking as aforesaid, together with such 
other sum or sums as shall represent just compensation to 
the plaintiff from the defendant under the Constitution and 
laws of the United States of America, and that the Court 
shall take such other and further action, in accordance with 
the Resolution, and the law in such cases provided, as shall 
be just and proper in the premises. 

Stanley Suydam, 

726 Jackson Place, N. W., 
Washington, D. C., 

Attorney for Plaintiff. 

Of Counsel: 

Elwood H. Seal, 

Russell Hardy. 

93 State of New York, County of New York, ss.: 

Charlayne Whiteley Gellatly, being duly sworn, deposes 
and says that she has read the foregoing petition; that 
she is the petitioner therein named; that the statements 
made in said petition are true; that no assignment has 
been made of such claim or any part thereof; that the sum 
therein claimed is justly due to the petitioner from the de- 


I 

I 
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' 

fendant after allowing all just credits and offsets and that j 
the petitioner is justly entitled to the relief prayed for in! 
said petition. 

(s) Chablayne Whiteley Gellatly. I 

i 

Subscribed and sworn to before me this 30th day of 
June, 1944. 

(s) Geo. F. Beelsfobd, j 

Notary Public . 

(Seal) | 

i 

47 ‘‘Document 3” 

i 

SMITHSONIAN INSTITUTION 
WASHINGTON, U. S. A. 

June 12, 1929. ! 

Dear Mr. Gellatly: 

It is my privilege to express to you on behalf of the Re¬ 
gents of the Smithsonian Institution their high sense of 
your generosity in presenting to the Nation your choice 
and large collection of art objects for eventual permanent 
exhibition in the National Gallery of Art. j 

Nor does my honorable and pleasing duty end there. I 
beg leave to advise you that the Congress of the Unite4 
States by joint resolution passed by the Senate on May 8th 
and by the House on May 29th, and approved by the Presi¬ 
dent on June 6th, provides as follows: 

“Whereas Mr. John Gellatly has offered to the Nation 
his art collection for eventual permanent exhibition in the 
National Gallery of Art under the administration of the 
Smithsonian Institution; and 

Whereas the National Gallery of Art Commission has 
recommended to the Board of Regents of the Smithsonian 
Institution the acceptance of this collection on account of 
its high merit; and 

Whereas the said Board of Regents have approved ip 
principle this recommendation: Therefore be it 


i 

: 


i 

i 

i 

i 
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Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
the Smithsonian Institution is requested to convey suitable 
acknowledgment to the donor, and is authorized to include 
in its estimates of appropriations such sums as may be 
needful for the preservation and maintenance of the collec¬ 
tion.’’ 

With the assurance of my cordial esteem, I am 

Sincerely yours, 

/s/ C. G-. Abbot, 

Secretary. 

John Gellatly, Esq., 

Heckscher Building, 

730 Fifth Avenue, 

New York City. 

48 “Document 4” 

August 14, 1930 

Dear Mr. Gellatly: 

Confirming our conversation of yesterday, it is my privi¬ 
lege as Secretary of the Smithsonian to acknowledge with 
profound appreciation your generosity in adding to the 
Gellatly collection the objects of art enumerated in the list 
which you handed me on August 13, 1930, a copy of which 
is attached. These objects of art you now present to the 
Smithsonian Institution, supplementary to those presented 
in the year 1929, for eventual exhibition in the National 
Gallery of Art, and I have pleasure in accepting them on 
the same terms as the former ones. 

With renewed assurance of my cordial esteem, I am 

Sincerely yours, 

C. G. Abbot, 

Secretary. 

John Gellatly, Esq., 

Heckscher Building, 

730 Fifth Avenue, 

New York City. 
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'Document 5” 

Heckscher Building, 

730 Fifth Avenue, 

New York. 

August 25th, 1930 

Dear Doctor Abbot: 

i 

1 

I am enclosing with this letter a revised list of the Chi¬ 
nese objects of art on exhibition in cases 17 and 18. Since 
Mr. Dorsey checked up on my first inventory, some of these 
objects have been moved about and in some instances taken 
right out of these cases for better display, and, as in my 
first inventory most of these objects were counted en masse, 
I have made out a new list of these objects in cases 17 and 
18 giving each one a specific name, this I have done for my 
own satisfaction fearing that in my inventories any error 
should have been made. I have, in a word, checked up oh 
myself as thoroughly as possible, and I trust that my list 
will be approved by Mr. Dorsey on his next visit. 

Kindly note that at the end of the revised list, I am add¬ 
ing to the inventory two additional objects of art, recent 
gifts to the Gellatly Collection by Mr. John Gellatly. Mr. 
Gellatly wishes you to acknowledge these gifts with a for¬ 
mal letter, as you were good enough to do on his last visit 
to Washington. 

Very sincerely yours, 

_ i 

/s/ Ralph Seymour, 

Curator. 

i 

Doctor C. G. Abbot, 

Secretary, 

Smithsonian Institution, 

Washington, D. C. 


i 
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“Document 6” 

August 26, 1930 

Dear Mr. Grellatly: 

Mr. Seymour informs me that you have presented to the 
Grellatly Collection 1 Chinese Phoenix, early Tan’g, made 
of gold, silver and bronze, set with pearls, glass, mother 
of pearl and other stones, and also 1 Jade Ring considered 
by Mr. Yau to be the most beautiful and perfect piece of 
jade known in America. In accepting these objects for the 
Grellatly Collection on behalf of the Smithsonian Institu¬ 
tion, permit me to renew my expressions of appreciation 
of your great generosity, and to hope that the sentiments 
inspired by your great collection in those who visit and 
study it will be an ample reward to you. 

Very sincerely yours, 

C. G-. Abbot, 

Secretary. 

Mb. John Geltatly, 

Heckscher Building, 

730 Fifth Avenue, 

New York City. 

51 

“Document 7” 

PRINCE, BURLINGAME & NOURSE 

singer building— 149 Broadway 

NEW YORK CITY 

November 1,1930. 

Dr. C. G. Abbot, 

Smithsonian Institution, 

Washington, D. C. 

Dear Dr. Abbot, 

In connection with the telephone conversation of Mr. Ver 
Planck with you this morning, we write to you in order that 
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i 

there may be no misunderstanding as to the present situa¬ 
tion which is as follows: 

i 

Mrs. Gellatly has demanded of Mr. Gellatly that he turn 
over to her certain articles now in the collection in the 

i 

Heckscher Building. She apparently stated to him that 
she had had a conversation with you in which you stated 
that title to these pieces had not vested in the Smithsonian 
Institution and that they belonged absolutely to Mr. Gel¬ 
latly and that he could do with them what he wished, and 
that you advised her to have her brother commence a suit at 
once. Naturally, Mr. Gellatly was terrifically upset, and 
without due reflection apparently assumed that she was cor¬ 
rectly reporting the conversation had with you. In his agi¬ 
tated condition he wrote a letter to you. We advised him 
not to forward this letter and that he give us an opportu¬ 
nity to communicate directly with you, stating that we had 
no doubt whatever that upon communication it would be 
ascertained that the statements were wholly untrue. Be¬ 
fore he came to us he had had a copy of the letter given! to 
Mrs. Gellatly. If by any chance it is forwarded to you jwe 
want you to receive it with full knowledge of the circum¬ 
stances. 

i 

It is needless to say that Mr. Gellatly will oppose every 
effort on the part of Mrs. Gellatly to secure from the collec¬ 
tion a single article. His life ambition has been to dispose 
of this collection as he has done, and any intimation that 
even a part of the property might not now be vested in the 
Institution, if supported by you, would be disastrous to 
him. We feel sure that a letter from you to Mr. Gellatly, 
stating your conviction that the entire collection is now the 
property of the Smithsonian, would be very reassuring to 
Mr. Gellatly. j 

Very sincerely yours, 

/s/ Prince, Burlingame & Nourse. 


S 




28 


52 

“Document 8” 

November 3,1930 

Dear Mr. Gellatly: 

When I saw you the other day, I did not mention the visit 
of the lady calling herself Mrs. Gellatly as I had no wish to 
intrude in your domestic affairs and saw no reason to ex¬ 
pect that any mention of her visit to me would ever reach 
you.. It appears, however, that she is endeavoring to induce 
you to ask for the return of the objects in the supplementary 
lists of the Gellatly Collection which you handed me in 
August and which I accepted for the Institution as a part 
of the Gellatly Collection on exactly the same terms as the 
extensive list accepted earlier. I have sent your lawyers a 
copy of an extract of a minute of the conversation which I 
had. with the lady on October 24 which will advise them and 
you as to what advice I gave her. 

You may be sure, however, that so far as I know the legal 
aspect of the matter, I can see no possible loophole or flaw 
in the property right of the Smithsonian Institution to the 
objects included in the supplemental lists and the original 
list of the Gellatly Collection. I am advised that you wish 
veiy much to have all these objects remain a part of the 
Gellatly Collection and have no intention of asking for the 
return of any of them. This being so, I cannot see on what 
grounds the lady may expect to recover any of them 
thr ough any action she may take. 

With kindest regards, 

Very sincerely yours, 

C. G. Abbot, 

Secretary. 

Mr. John Gellatly, 

Heckscher Building, 

730 Fifth Avenue, 

New York City. 
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“Document 9” 

i 

Heckscher Building, 

730 Fifth Avenue, 

New York. 

May 11th, 1931. 

Dear Doctor Abbot: 

Mr. Gellatly has requested me to inform you that he has 
added and given the following works of art to the Gellatly; 
Collection, 

i 

Pictures 

4 ‘Supremacy”—an Oil Painting, 11x17, by F. S. Church 
(by purchase, and paid for) 

“Lady and Tiger”—a Water Color, 15x19. by F. Si 
Church (by purchase, and paid for) 

The painting entitled “Supremacy” has been especially 
framed and has a mat of old Spanish leather. 

An Ancient Glass Bottle, from the Guelph Treasure 
A small glass bottle, Oval form, (Pilgrim type) thici 
greenish glass with some floss and air bubbles. 

Syrian, Eleventh or Twelfth Century. 

From the Guelph Treasure. 

Catalogued in the special and limited edition of the book 
“The Guelph Treasure”—No. 36, Page 161-48, Plate 72. 

i 

*••••••••• 

54 Mr. Gellatly requests that you kindly mail him a4 
official acknowledgment of these three added gifts to 
the Gellatly Collection. 

Mr. Gellatly desires me to convey to you his very best re¬ 
gards and best wishes for your good health, to winch I add 
my own. 

Very sincerely yours, 

i 

/s/ Ralph Seymour, 

Curator. 


4 
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“Document 10” 

May 13, 1931 

Dear Mr. Gellatly: 

Mr. Seymour has informed me under date of May 11, 
1931, that you have added and given the following works of 
art to the Gellatly Collection: 

“Pictures: 

‘Supremacy’—an Oil Painting, 11x17, by F. S. Church. 
‘Lady and Tiger’—a Water Color, 15x19, by F. S. 
Church. 

The painting entitled ‘Supremacy’ has been especially 
framed and has a mat of old Spanish leather.” 

“An Ancient Glass Bottle, from the Guelph Treasure. 

A small glass bottle, Oval form, (Pilgrim type) thick 
greenish glass with some floss and air bubbles. 

Syrian, Eleventh or Twelfth Century. 

From the Guelph Treasure. 

Catalogued in the special and limited edition of the book 
‘The Guelph Treasure’—No. 36, Page 161-48, Plate 72.” 

I hereby accept these objects on behalf of the Smith¬ 
sonian Institution for the Gellatly Collection, on the same 
terms as the original gift of June 13, 1929, and the supple¬ 
mentary gifts of August 13 and 26,1930. 

Permit me also to express the deep appreciation of the 
Institution for this further example of your generosity. 
With kindest regards, 

Very sincerely yours, 

C. G. Abbot, 

Secretary. 

Mb. John Gellatly, 

Heckscher Building, 

730 Fifth Avenue, 

New York City. 



56 Filed Mar 19 1948 j 

Affidavit of Plaintiff in Response to Defendant’s Request 
for Admission Under Rule 36 

l 

Stanley Suydam, being first duly sworn, deposes and 
says that he is over the age of twenty-one years; that he is 
a member of the Bar of the District of Columbia and a 
member of the Bar of this Court; that he is attorney for 
the plaintiff in the above-entitled action and is also heit 
attorney-in-fact and as such, admits, qualifies, and denies 
the defendant’s request for admission under Rule 36, as 
follows: 

j 

1. Admits paragraphs 1 to 10 inclusive of defendant’s 

request for admission. j 

2. Is without sufficient information upon which to form 
a belief and, therefore, denies paragraph 11 of defendant’s 
request for admission. 

3. Admits paragraph 12 of defendant’s request for 

admission. 

57 4. Neither admits nor denies the substance of 

paragraph 13 of defendant’s request upon the fol¬ 
lowing grounds: j 

The request, upon its face, is not a proper request for 
admission under Rule 36(a) of the Federal Rules of Civil 
Procedure. The request does not require an admission or 
a denial on the part of plaintiff, request being either a re¬ 
quest for the admission of a mixed question of fact and law 
or of a question of law; but if the plaintiff is required under 
the Rule to admit or deny the substance of the subject-re¬ 
quest, she re-avers that the allegations of fact set forth in 
her complaint herein are true. 

5. Neither admits nor denies the substance of defen- 

i 

dant’s request No. 14, for the reason set forth in the para¬ 
graph last preceding herein and, in addition, for the follow¬ 
ing reason: That this request of the defendant calls f(j>r 
the construction or interpretation of a Federal Statute, j 
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6. In respect of defendant’s request No. 15, reference is 
made to paragraph 16 of this document. Plaintiff admits 
that the words quoted by the defendant in his request for 
admission No. 15 are contained in the document referred 
to by the defendant, but they constitute only a part of said 
document. Attached herewith and made a part hereof by 
reference is a copy of the entire document from which the 
defendant has quoted, in part, in his request for admission 
No. 15. The complete document referred to herein is 
marked Exhibit “A”. 

7. Admits the defendant’s request No. 16. 

8. Admits the facts set forth in defendant’s request 
No. 17. 

9. Admits the facts set forth in paragraph 18 of the de¬ 
fendant’s request. 

10. In respect of defendant’s request No. 19, reference is 
made to paragraph 16 of this document. Plaintiff admits 
that the words quoted by the defendant in his request for 
admission No. 19 are contained in the document referred 

to by the defendant, but they constitute only a part 
58 of said document. Attached herewith and made a 
part hereof by reference is a copy of the entire docu¬ 
ment from which the defendant has quoted, in part, in his 
request for admission No. 19. The complete document re¬ 
ferred to herein is marked Exhibit “B”. 

11. Admits the statements of fact contained in defen¬ 
dant’s request No. 20. 

12. Admits the statements of fact contained in defen¬ 
dant’s request No. 21. 

13. Admits the facts set forth in defendant’s request 
No. 22. 

14. Admits the facts set forth in defendant’s request 
No. 23. 

15. That the plaintiff is without sufficient information 
upon which to form a belief and therefore neither admits 
nor denies the statements of fact contained in defendant’s 
request No. 25. 
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16. The defendant, in respect of the defendant’s requests 
Nos. 15, 19, and 24 has failed to comply with Rule 36(a) 
of the Federal Rules of Civil Procedure, in that the defen¬ 
dant has failed to furnish the plaintiff with the documents 
referred to in such defendant’s requests so that the plain¬ 
tiff has been forced to procure copies of the subject docu¬ 
ments from other sources. 

i 

Stanley Suydam j 

Subscribed and sworn to before me, this 19th day of 
March, 1948. 

7 I 

i 

My commission expires 15 March 1951. j 

i 

Lee W. Cowan, j 

(Seal) Notary Public, D. C. i 

• ••••••••• j 

68 Filed Mar 191948 ! 

J 

Exhibit “A” j 

i 

SUBROGATE’s COURT, COUNTY OP NEW YORK 

In the Matter of the Estate of John Gellatly, Deceased. 
State, City and County of New York, ss: i 

i 

Chablayne Gellatly, being duly sworn, deposes and 1 
says: j 


I was married to the decedent on September 24, 1930. 
Prior to my marriage, the decedent made an agreement 
with me that if I would engage myself to marry him, he 
would support me in accordance with his own station in i 
life, which he represented to me was that of a multi-million- | 
aire, and in consideration of his promise to support me in | 
accordance therewith, I consented to and did become en- ! 
gaged to marry him. 

The engagement occurred some time in September, 1928. j 
After the engagement, from time to time, the deponent I 


i 

1 

i 


i 

1 

i 
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made numerous statements to me for the purpose of induc¬ 
ing me to marry him. He stated that if I married him he 
would support me in accordance with his station in life, 
which was that of a multi-millionaire, and which continued 
to be such up to the time of the circumstances hereinafter 
referred to. 

After our engagement had been made, on the faith of 
the representations which he made to me, as above stated, 
I discovered that without my knowledge and consent, he had 
been carrying on negotiations with certain individuals to 
give to the Smithsonian Institution of Washington, D. C. 
his art collection, which has been stated to be worth between 
four and five millions of dollars, and which constituted a 
large part of his entire estate, and further, that 
69 thereafter he had sold the land on which the Holland 
House, in the Borough of Manhattan was located, 
which land he owned, and also some securities then owned 
by him, and out of the net proceeds derived from such 
sales had paid balances due to some of the art dealers and 
other persons from whom he had purchased some of the art 
objects contained in his collection and had purchased addi¬ 
tional amounts of objects of art, the exact amount of the 
purchase price of the latter being now unknown to your 
affiant, and recently negotiated an alleged gift of these addi¬ 
tional art objects, or some of them, to the Smithsonian 
Institution. Deponent does not know at present exactly 
what objects of art were comprised within the alleged gift. 


70 As a result of the said alleged gifts, the decedent 
stripped and denuded himself of almost all of the 
property he had and has left your deponent practically pen¬ 
niless. The means and methods employed to induce the de¬ 
cedent to make these alleged gifts are known, as your de¬ 
ponent is informed and believes, and which may be inferred 
from correspondence which your deponent has discovered in 
the effects of the deceased, by the said Ralph Seymour and 
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one C. G. Abbot and Gari Melchers. It appears from some 
of these letters that a former artist known as Batty Cheft- 
them, played a role in bringing about the said alleged gifts, 
together with the said Ralph Seymour, Gari Melchers, 
and C. G. Abbot who was, at the time, and who now is Sec¬ 
retary of the Smithsonian Institution. i 

• ••••••••!• 

; 

i 

71 Deponent further says that the deceased, at all 
times prior to her engagement, represented himself 

to her as a man of very large fortune and informed her that 
irrespective of his art collection, he had large and ample 
means out of which he could provide for her and her child, a 
young girl of fourteen years of age, as well as for himself, 
in the future, in accordance with his station in life as a 
multimillionaire and would maintain her in such station in 
life if she would marry him. 

When your deponent was informed that the dece- 

72 dent proposed to give his art collection to the Smith¬ 
sonian Institution, she did not object to the proposed 

gift at the time because of his representations that he 
would have large and ample means left with which to sup¬ 
port her in his station in life as a multi-millionaire, and 
at that time deponent was not aware of the fact of how the 
mind of the deceased had been operated on by various indi¬ 
viduals to induce him to make the alleged gifts. 

Your deponent further says that she did not have any 
knowledge of the decedent’s proposed gift to the Smith¬ 
sonian Institution which he proposed to make during Au¬ 
gust, 1930, but on September 2, 1930, in order to induce 
her to marry him, he wrote deponent requesting her to 
accept him as her husband and stated in the letter that in 
order to have sufficient income to maintain a position in 
the world worthy of her, he had increased his income, j 
Deponent is informed and believes that if the alleged 
gifts herein mentioned shall be held to be valid gifts, mat 
the deceased had thereby deprived himself of the means 

I 
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out of which he represented to deponent that he would 
support her if she became engaged to him in accordance 
with his station in life as a multimillionaire. 

• • • Deponent further alleges that after she had married 
the deceased and had discovered how he had deceived her 
into marrying him, as above alleged, and after she discov¬ 
ered that he had denuded himself of practically his entire 
property, the possession of which would have enabled him 
to have fulfilled his agreement with deponent, should it be 
held that the said alleged gifts to the Smithsonian Institu¬ 
tion are valid, she requested the said Smithsonian Institu¬ 
tion to refuse to accept the said gifts and laid the facts con¬ 
cerning the actions and the acts of the deceased before the 
Board of Regents of the Smithsonian Institution, but the 
said Board of Regents refused to accede to deponent’s re¬ 
quest and stated that they were obliged to leave the matter 
in its present status as far as they were concerned. 
73 Your deponent further avers that in making the 
said alleged gifts to the Smithsonian Institution, the 
decedent did so in violation of his agreement with her, and 
while deceiving her into marrying him by the promises as 
aforesaid, he was, all the time, without her knowledge or 
approval, making agreements to strip and denude himself 
of practically his entire property, and the only means out 
of which he could have kept his agreement with deponent, 
and the necessary effect of what he has done has been to 
hinder, delay and defraud deponent out of her contract 
rights. 


75 


February 19, 1932. 

• • • 


Charlayste Gellatly (signed) 
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60 Filed Mar 19 1948 

Exhibit “B” 

J 

i 

SURROGATE *S COURT, COUNTY OF NEW YORK 

* l 

i 

In the Matter of the Estate of John Gellatly, Deceased, j 
State, City and County of New York, ss. 

I 

Charlayne Gellatly, being duly sworn, deposes and! 
says: 


I duly filed my oath of office as administratrix and a bond j 
as required by law, and am now lawfully acting as admin-1 
istratrix of the said estate. 


61 That relying upon said representations and be-j 
lieving them to be true, deponent promised and| 

agreed to marry said deceased, and that thereafter and be- j 
fore said marriage, in order to induce your deponent toj 
marry him, the decedent wrote to your deponent, informing | 
her that he was increasing his income for the purpose of j 
having an income which would be worthy of his bride-to-be, j 
thereby intending to deceive your deponent into the belief j 
that he was increasing his income, and deponent relying j 
upon all the aforesaid representations and believing them| 
to be true, married the decedent who, in violation of his | 
promises and agreements to deponent as aforesaid and in j 
fraud of her rights, stripped himself, as herein set forth, j 
of practically his entire property and fortune, with the ex-1 
ception of two small annuities which, together, amounted 
to $3750.00 per year and which were only to continue: 

62 until his death, which he anticipated would occur j 
within a few years, and which did occur within a few 

years, and which did occur November 8, 1931, as hereinbe-j 
fore alleged. Because of the violation of deceased’s prom-; 
ise and agreement with deponent and the alleged agreement! 


I 

I 
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and gifts in fraud of her rights, deponent, on the death of 
deceased, was left practically penniless and destitute. 

• * • Since my appointment as administratrix, I made due 
demand upon the officers of said institution for the return 
of said properties to the estate and my demand was refused 
and I am informed and believe that said Smithsonian Insti¬ 
tution is illegally in possession of said art collections. 


67 Dated February 24, 1934 


76 Filed Feb 7 1948 

Defendant’s Motion for Summary Judgment 

Now comes the defendant in the above entitled case and 
moves for a summary judgment in his favor as to all parts 
of the claims of Charlayne Whiteley Gellatly individually 
and as to all parts of the claims of Charlayne Whiteley 
Gellatly as administratrix of the estate of John Gellatly, 
deceased, on the following grounds: 

1.) Since June 13,1929 the major portion of the Gellatly 
Collection, which is the subject matter of this action, and 
since May 11, 1931 all parts thereof, have been in the open 
and notorious possession of the Smithsonian Institution un¬ 
der a claim of title and ownership, which has been well 
known to Charlayne Whiteley Gellatly individually since 
shortly after each of said dates and to Charlayne Whiteley 
Gellatly as administratrix of the estate of John Gellatly, 
deceased, since her appointment as such administratrix on 
February 2,1932. Demands upon the Smithsonian Institu¬ 
tion and upon the Board of Regents of the Smithsonian 
Institution and upon the Secretary of the Smithsonian In¬ 
stitution and its Board of Regents for the return of parts 
or all of the property or for payment of the value 

77 thereof have been made by Charlayne Whiteley Gel¬ 
latly individually, beginning as early as December 

1930, and by Charlayne Whiteley Gellatly as administratrix 
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as aforesaid, beginning as early as shortly after her ap¬ 
pointment in February 1932, and have been refused. If ! 
Charlayne Whiteley Gellatly, either individually or as ad-! 
ministratrix as aforesaid, has ever had any rights of action; 
against the Smithsonian Institution or against the Board 
of Regents of the Smithsonian Institution or against the 
Secretary of the Smithsonian Institution for recovery of; 
said property or payment of its value, the right to prosecute' 
the same is barred by laches or by the statute of limitations; 
of the District of Columbia, District of Columbia Code,! 
Title 12, section 201. ; 

2. ) Charlayne Whiteley Gellatly individually and as ad¬ 

ministratrix of the estate of John Gellatly, deceased, is; 
either estopped or barred from prosecuting the present ac^ 
tion because of the proceedings in the Court of Claims of 
the United States which are docketed therein as Cong. No. 
17847 and entitled “Charlayne Whiteley Gellatly as Ad¬ 
ministratrix of the Estate of John Gellatly, deceased, v. 
The United States.” ! 

I 

3. ) The record facts show that the Smithsonian Institu¬ 
tion owns the Gellatly Collection, which constitutes the sub¬ 
ject matter of this action, and that the act of the defendant 
in taking and retaining charge thereof as Secretary of the 
Smithsonian Institution is not in violation of the rights of 
Charlayne Whiteley Gellatly individually or as administraf 
trix of the estate of John Gellatly, deceased. 

4. ) The record facts do not state a claim against the de r 
fendant individually or against the defendant in his capa¬ 
city as Secretary of the Smithsonian Institution on which 
relief can be granted to Charlayne Whiteley Gellatly indi¬ 
vidually or as administratrix of the estate of John Gellatly, 

deceased. 

i 

78 5.) This is an unauthorized suit against the United 

States of America. 

In support of this motion defendant has filed herewith 
an affidavit of Alexander Wetmore, entitled “Affidavit of 
Alexander Wetmore in Opposition to Plaintiff’s Motion for 

i 

i 


i 

i 

i 
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Summary Judgment and in support of Defendant’s Motion 
for Summary Judgment”. Defendant’s memorandum of 
points and authorities in support of defendant’s motion for 
summary judgment is not filed herewith, the parties having 
stipulated that it may be filed on or before February 11, 
1948. 

H. G. Moeebon, 

Acting Assistant Attorney General 

Geoege Moeeis Fay, 

United States Attorney 
Attorneys for Defendant 

Of Counsel: 

Edwabd H. Hickey, 

Special Assistant to the Attorney General 
Mabvut C. Taylob, 

Special Attorney , Department of Justice 

«••••••••• 

79 Filed Feb 7 1948 

Affida vit of Alexander Wetmore in Opposition to Plaintiff’s 
Motion for Summary Judgment and in Support of 
Defendant’s Motion for Summary Judgment 

I, Alexander Wetmore, being first duly sworn, depose and 
say: 

My name is Alexander Wetmore. 

I live at 204 Maple Avenue, Takoma Park, Maryland. 

I am the Secretary of the Smithsonian Institution. I 
was appointed Acting Secretary of the Smithsonian Insti¬ 
tution on July 1,1944, pursuant to U. S. C. Title 20, section 
47, and held that position until January 12,1945 when I was 
elected Secretary of the Smithsonian Institution, pursuant 
to U. S. C. Title 20, section 44. As such Acting Secretary 
and Secretary I had and have the powers and duties of 
Secretary of the Board of Regents of the Smithsonian In¬ 
stitution as provided in said section 44. 
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As such Acting Secretary and Secretary I have had cus- j 
tody of the records of the Smithsonian Institution and the j 
records of the Board of Regents of the Smithsonian Insti- ; 
tution since July 1,1944. 

80 The Smithsonian Institution was created by Act of j 
August 10, 1846. This Act with subsequent amend- j 
ments is now United States Code, Title 20, sections 41 to 70, j 
inclusive. j 

The records of the Smithsonian Institution show that j 
Charles G. Abbot was Secretary of the Smithsonian Institu- j 
tion from 1928 to June 30,1944. 

By virtue of the provisions of sections 3 and 7 of the j 
Act of August 10,1846 (now United States Code, Title 20, j 
sections 44 and 46) the Secretary has “charge of the build- | 
ing and property of the institution” and also “discharge[s] | 
the duties of ... keeper of the museum.” The functions of j 
the Secretary have been further enlarged by resolution of ! 
the Board of Regents and by custom and practice which j 
have existed with the approval of the Board of Regents for 
many years. The minutes of the regular meeting of the ! 
Board of Regents of the Smithsonian Institution held 
March 7,1904, record the following action: 

“By the Act of Congress incorporating the Institution,! 
and a resolution of the Board of Regents, it becomes thej 
duty of the Executive Committee to examine and certify! 
the accounts, and to advise with the Secretary with refer-: 
ence to the operations which may be undertaken in ac-i 
cordance with the plan of organization. j 

i 

“The operations of the Institution now follow a regular 
course, and therefore as frequent meetings of the Commit¬ 
tee are not required as at the beginning. Indeed, they pre¬ 
fer to leave the principal direction of the affairs of the 
Institution to the Secretary, believing that individual re¬ 
sponsibility is the safe ground for confidence in the propel 
administration of a trust of this kind.” 


i 


i 


i 
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At the animal meetings of the Board of Regents, a reso¬ 
lution as follows is adopted: 

“Resolved: That the income of the Institution for the 

fiscal year ending June 30,-, be appropriated for the 

service of the Institution, to be expended by the Secretary, 
with the advise of the Executive Committee, with full dis¬ 
cretion on the part of the Secretary as to items.’’ 

81 Since about 1852 it has been the regular practice, 
policy and custom in the Smithsonian Institution for 
the Secretary, without independent action of the Board of 
Regents in each case, to accept gifts of varying size and 
value on behalf of the Smithsonian Institution. The gifts 
so accepted have numbered hundreds of thousands annu¬ 
ally. In accordance with the practice, some, but not all, 
instances of gifts accepted have been reported to the Board 
of Regents. 

The property which is the subject matter of this litigation 
is referred to in this affidavit as the “Gellatly Collection”. 
It consists of the articles enumerated in the “Appendix” to 
the petition filed in the Court of Claims of the United States 
on July 12,1944, entitled ‘ 4 Charlayne Whiteley Gellatly, as 
Administratrix of the Estate of John Gellatly, deceased, 
Plaintiff, v. The United States of America, Defendant”, 
docketed in said court as Cong. No. 17847, a copy of which 
petition is hereto annexed and incorporated herein, and 
marked Exhibit 1. The articles constituting the Gellatly 
Collection as described in said Appendix are also enumer¬ 
ated—but in a slightly different order of arrangement—as 
Appendices A to D, inclusive, of the decision of the Court 
of Claims of the United States in Cong. No. 17847, dated 
May 5^ 1947, a copy of which decision is hereto annexed and 
incorporated herein, and marked Exhibit 2. 

The statements of fact contained in that portion of Ex¬ 
hibit 2 entitled “Special Findings of Fact” have been 
adopted by the plaintiff in the present litigation as correct 
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and as binding on the parties. They are adopted also by me | 
and by the Smithsonian Institution. 


83 On information and belief I depose that Charlayne 
Whiteley Gellatly, both individually and as adminis- i 
tratrix of the estate of John Gellatly, deceased, has for 
many years, going back at least as far as the time of her j 
appointment as administratrix, known of the possession of j 
the Gellatly Collection by the Smithsonian Institution and ; 
of its claim of title and ownership thereof, and has claimed j 
that she was entitled to the collection or parts thereof, or ; 
the value thereof, either individually or as such administra- i 
trix, and has made demands therefor on the Smithsonian 
Institution and its Board of Regents and its Secretary, 
which demands have been refused. In support of these i 
allegations I depose to the following facts, which are in | 
addition to those relating to this matter contained in the j 
Special Findings of Fact in Exhibit 2 hereof—viz. 


86 All the terms and conditions imposed by John j 
Gellatly in his letters of March 27, 1929 and March | 

30, 1929 (set forth on pages 2 and 3 of Exhibit 2 hereof) ! 
and in the instrument of transfer of June 13, 1929 (set j 
forth on pages 6 and 7 of Exhibit 2 hereof) have been fully j 
complied with. Since the removal of the Gellatly Collec- j 
tion from the Heckscher Building on or about April 30, j 
1933, as stated in Finding of Fact No. 18 on page 19 of j 
Exhibit 2 hereof, the collection, in its complete form as \ 
collected by John Gellatly, without alteration or addition, j 
has been on public display in a special section of! 

87 the National Gallery of Art (since March 24, 19371 
known as National Collection of Fine Arts; see Act! 

of March 24,1937, c. 50, sec. 6(c), 50 Stat. 53) in the build-1 
ing of the Smithsonian Institution at 10th Street and Con-! 
stitution Avenue, N. W., in Washington, D. C., generally! 
known as the New National Museum. | 

i 

i 

i 

i 

I 

i 

i 

i 

i 
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The sections of the National Gallery devoted to the dis¬ 
play of the Gellatly Collection are in the most desirable 
location, and comprise more than half, of the gallery space. 
Extensive alterations and improvements have been made in 
the gallery, and in the cases and other furnishings thereof, 
and in the lighting thereof to accomplish proper and safe 
display of the items of the collection. Restoration and 
maintenance work has been done on many items of the col¬ 
lection. Burglar alarms have been installed and twenty- 
four-hour guard service maintained. Expensive printed 
and illustrated catalogs of the collection, containing a bio¬ 
graphical sketch of Mr. Gellatly and a reproduction of a 
portrait of him, describing him as the donor of the collec¬ 
tion, have been published and widely circulated by the Na¬ 
tional Gallery of Art of the Smithsonian Institution in 1933, 
1940 and 1945. Statements as to interesting and important 
facts relating to the collection have been made on numerous 
occasions in the annual reports of the National Gallery of 
Art and in the annual reports of the Smithsonian Institu¬ 
tion since 1929. The collection is mentioned in the recent 
publication “The First Hundred Years of the Smithsonian 
Institution 1846-1946”. Notices of the collection and its 
location have appeared regularly in the United States Gov¬ 
ernment Manual and in the Congressional Directory. The 
collection has been listed and described each year since 1936 
in the “World Almanac”; in “The Year’s Art”, the lead¬ 
ing art magazine in England, and in the “American Art 
Annual ’ ’, the leading American art publication. The 
88 life of John Gellatly and the history of the collection 
appear in “Dictionary of American Biography”, 
VoL XXI, p. 337. Other articles relating to Mr. Gellatly 
or to the collection have appeared in “Art Digest”, Vol. 6, 
p. 10, Nov. 15,1931 and Vol. 7, p. 7, July 1933; “Art News”, 
Vol. 30, p. 12, Nov. 14, 1931 and Vol. 31, p. 7, July 1933; 
“Art and Archaeology”, VoL 35, pp. 109 and 118, May 
1934; “Museum News”, Vol. 11, p. 4, Sept. 1, 1933; and 
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* ‘Antiques”, November 1937, and in numerous newspaper 
articles and radio broadcasts. 

The annual expenses of the care, maintenance and pro¬ 
tection of the collection, totalling many thousands of dol¬ 
lars, have been appropriated by Congress each year for the 
use of the Smithsonian Institution. 9,420,450 persons have 
visited the New National Museum from 1933 to 1947, in¬ 
clusive. 

I have no power or authority whatesoever over the Gel- 
latly Collection or any part of it except in my capacity as 
Secretary of the Smithsonian Institution. As such Secre¬ 
tary I have no power or right to transfer any part of said 
collection or any property of the Nation, or any property 
held by the Smithsonian Institution for the benefit of the 
Nation, nor to do anything other than maintain charge 
thereof on behalf of the Smithsonian Institution and the 
Nation in fulfillment of their rights of ownership or posses¬ 
sion and the special conditions, if any, of such ownership 
or possession. 

Alexander Wetmore 


155 Filed Mar 19 1948 

Plaintiff’s Opposition to Affidavit of Alexander Wetmore 

Comes now the plaintiff herein, by and through her at¬ 
torney, and respectfully opposes the Affidavit of Alexander 
Wetmore filed in this proceeding. 

As grounds for such opposition it is respectfully shown 
unto the Court that the said Affidavit does not conform to 
Rule 56 of the Rules of Civil Procedure in the following 
respects: 

(a) The Affidavit purports to state facts not within the 
knowledge of affiant; 

(b) The Affidavit is replete with statements which are 
not statements of fact but which are merely legal conclu¬ 
sions which affiant has attempted to form; 
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156 (c) The Affidavit is replete with conclusions of 

fact; 

(d) The Affidavit does not show affirmatively, as re¬ 
quired by the Rules of this Court, that the affiant is com¬ 
petent to testify in respect of the matters stated therein; 

(e) Many of the matters of fact stated by affiant are not 
such as would be admissible in evidence in accordance with 
Rule 56 of the Rules of this Court; and 

(f) The papers or documents or parts thereof which affi¬ 
ant purports to quote in his Affidavit are not sworn or cer¬ 
tified copies of such documents and it has not been affirma¬ 
tively shown to this Court that affiant personally has veri¬ 
fied or compared the partial text of said documents with 
the originals or certified copies thereof. 

Respectfully submitted, 

Stanley Suydam 

Attorney for Plaintiff 
1406 “G” Street, N. W. 
Washington 5, D. C. 

Of Counsel: 

Dahlgren, Darragh, & Close 
1406 “G” Street, N. W. 

Washington 5 D. C. 


158 Filed Jun 9 1948 

Memorandum for the Clerk 
In Re: C. A. No. 2495-47 

Charlayne Whiteley Gellatly v. Alexander Whetmore 

This is an action seeking relief in the nature of replevin 
or in the alternative for trover, wherein the plaintiff sues 
in her individual capacity and as Administratrix of the 
Estate of John Gellatly, deceased, against the defendant as 
an individual, and not in his capacity as Secretary of the 
Smithsonian Institution. 
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Despite presentation of her case in a very able manner j 
by very able counsel, it is the opinion of the Court there j 
is no merit in her claim. There is no dispute as to the j 
facts, and since both sides have moved for summary judg- | 
ment the motion of the defendant in that respect is granted, j 
for the reason that I find that there was a valid gift to the | 
United States by the deceased before his death and before j 
his marriage. (Farmer v. Loyola College 166 McL 455). 

This being the view I take of the matter, it becomes un- j 
necessary to allude to other questions raised by the plaintiff ; 
since they fall by virtue of the view of the Court above ex- j 
pressed. 

Matthew W. McGuire, J. i 


159 Filed Jun 28 1948 

Order and Judgment 

Pursuant to the Memorandum Opinion filed and entered | 
herein on June 9, 1948, it is 

Ordered, adjudged and decreed that the plaintiff’s Mo- j 
tion for Summary Judgment is hereby denied and the de- j 
fendant’s Motion for Summary Judgment is hereby I 
granted, and that title to the chattels in question is in the j 
United States. 

Matthew W. McGuire, J. 

June 25,1948 j 

• • • • • • • • • • i 


160 Filed Jul 19 1948 

i 

I 

Notice of Appeal 

Notice is hereby given this 19th day of July, 1948, that j 
Charlayne Whiteley Gellatly, Individually and as Admin¬ 
istratrix of the Estate of John Gellatly, Deceased, hereby! 
appeals to the United States Court of Appeals for the Dis-i 
trict of Columbia from the judgment of this Court entered! 


I 

I 

l 

I 







on the 25th day of June, 1948 in favor of the defendant 
against said plaintiff. 

Stanley Suydam, 

Attorney for Plaintiff. 

1406 “G” Street, N. W.-800 
Washington 5, D. C. 

Of Counsel: 

Dahlgben, Darragh & Close 
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Counterstatemeht of Case_ 

Statutes_ 

Summary of Argument_ 

Argument: 

Preliminary statement- 

1. There was an unimpeachable transfer of title to the Smith¬ 
sonian Institution of the items composing each of the four 

parts of the Gellatly Collection- 

II. The issue of whether there was fraud on appellant’s ante¬ 
nuptial rights is not open on the record in this case. If 
it were open, it should be decided against appellant_ 

III. All causes of action in favor of appellant are barred by the 

statute of limitations or laches- 

IV. The proceedings in, and the findings and decision of, the 

Court of Claims bar or estop the prosecution of the present 


V. The present case is a suit against the United States to which 
it has not assented, and to which it is an indispensable 


VI. Conclusion 
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ZHmteb States* Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 10011 

Charlayne Whiteley Gellatly, Individually and as 
Administrated of the Estate of John Gellatly, 
Deceased, appellant 

v. 

Alexander Wetmore, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA j 

BRIEF FOR APPELLEE j 

COUNTERSTATEMENT OF CASE j 

The appellee makes the following counterstatement because ! 
he believes that the brevity of the appellant’s statement leaves | 
the Court uninformed as to the material facts on which the ! 
decision will turn, and because the second division of appellant’s I 

i 

argument treats as admitted facts certain matters which are not I 
admitted nor otherwise established as parts of the factual basis i 
for the decision of the district court or for the consideration of ! 
this Court. j 

The complaint in the present case prays for an order for the | 
delivery by appellee—or, in lieu of delivery, an order for pay- j 
ment by appellee of the fair market value—of the so-called j 
“Gellatly Art Collection,” alleged to be unlawfully in appellee’s j 
possession and to have been converted by him (App. 1-5). 1 

j 

1 References to Joint Appendix appear as, “App.”; to appellant’s brief as j 
“Br.” References to the report of the case of Oellatlj/ v. United States, \ 
108 C. Cls. 650 appear as “C of C”. 
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Charlayne Whiteley Gellatly is the widow of John Gellatly 
and administratrix of his estate (App. 2, 6). Alexander Wet- 
more is Secretary of the Smithsonian Institution (App. 40), 
and as such has “charge of the building and property of the 
Institution” (App. 41, see also p. 10, infra ). The Gellatly Col¬ 
lection has been in the possession of the Smithsonian Institu¬ 
tion since 1930, and in its museum in Washington since 1933 
(See par. 4, p. 4, m/ra, and App. 43). 

The case comes to this Court upon an appeal from a judg¬ 
ment of the district court denying the plaintiff’s (appellant’s) 
motion for summary judgment and allowing the defendant’s 
(appellee’s) motion for summary judgment (App. 47). 

The complaint alleges that John Gellatly was the owner 
of the Gellatly Collection at the time of his death; that the 
defendant is unlawfully in possession thereof, and has con¬ 
verted the property, and has refused the demand of the ad¬ 
ministratrix for the return of the property or payment of its 
value. 2 

The claim that title to the Gellatly Collection never left Mr. 
Gellatly, and that the Smithsonian is wrongfully in possession 
of the collection, was made by the administratrix in a petition 
filed against the United States in the Court of Claims on July 
12, 1944. The petition is set forth at length at pages 19 to 
23 of the Joint Appendix. 

2 The caption of the complaint indicates that Mrs. Gellatly is suing both 
individually and as executrix of the estate of John Gellatly. The demand 
which is Exhibit “B” of the complaint is made on behalf of Mrs. Gellatly 
in her official capacity, and in appellant’s statement of the case it is said 
that appellant is Mrs. Gellatly as administratrix (Br., p. 2). The first 
division of appellant’s brief proceeds on the basis that title to the collection 
never left Mr. Gellatly. This claim to the collection is clearly one by Mrs. 
Gellatly in her official capacity. In the second division of appellant’s brief, 
recovery of the collection from the Smithsonian is sought on the basis that 
the transfer of the collection to the Smithsonian was a fraud by Mr. Gel¬ 
latly on Mrs. Gellatly’s antenuptial rights. This claim is clearly one in 
her individual capacity. We shall comment in the body of the brief upon 
the conflict between Mrs. Gellatly’s personal claim and her official duty to 
support Mr. Gellatly’s clear purpose to transfer his collection to the Smith¬ 
sonian. We also direct attention to the fact that Alexander Wetmore is 
the sole defendant and that he is sued individually, and not in his official 
position as Secretary of the Smithsonian. The consequences of this cir¬ 
cumstance will be discussed, also, in the body of our brief. 


3 


i 


• ' 1 

The Court of Claims heard the matter at great length, made 
extensive findings of fact, and reached the conclusion that 
“there is no basis in law or in equity to set aside the gift or 
transfer, and no basis in law or in equity to allow a recovery on i 
behalf of the Gellatly estate.” The findings of fact and the 
opinion are set forth in detail in 108 C. Cls. 650-700. 

Both parties to the present case have accepted the Findings 
of Fact of the Court of Claims as binding upon them and upon 
this Court (App. 10,42-43). 

Additional cm* supplementing facts are established as part of j 
the record in the present case by the admissions in the defend¬ 
ant’s answer (App. 5-8), by defendant’s request for admissions 
under Rule 36 (App. 13-30) and the plaintiff’s responses thereto 
(App. 31-33),* and by the affidavits in support of each motion 
for summary judgment (App. 11,40-45). 

The facts may be summarized as follows: 

1. In March 1929 John Gellatly wrote two letters setting 
forth his desire to give his art collection “to the nation” pro¬ 
vided certain conditions should be agreed to. The conditions 
were that the collection should remain in its then location in a 
gallery in the Heckscher Building in New York City for the 
balance of Mr. Gellatly’s lease of the gallery (about three 
years); that the Smithsonian Institution would agree to as¬ 
sume and pay the rent of $11,000 a year; that for a like period 
it would employ Mr. Gellatly’s curator at his salary of $5,000; 
that it would pay incidental expenses of about $1,000 a year;| 

* In paragraphs 15, 19 and 23 of the defendant’s request for admissions, 
the defendant requested the plaintiff to admit that certain statements had 
been made in certain affidavits or verified pleadings of the plaintiff in other 
proceedings, and that the statements of fact made in the quotations were 
correct statements of fact (App. 15-18). In her response the plaintiff adf 
mitted the correctness of the quotations and that the statements of fact 
contained in the quoted statement were correct statements of fact, but 
thereupon added to her response Exhibits A and B, said to constitute the 
entire documents from which the quoted material had been taken. It is 
largely on the basis of statements in Exhibits A and B that appellant grounds 
the argument constituting the second division of her brief (Br„ pp. 9-13);. 
It is appellee’s position, as will be stated more fully below in the body of 
this brief, that the statements contained in said Exhibits A and B are not 
part of the factual basis for the descision of the present litigation, and must 
be wholly ignored by this Court 
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and that on expiration of the lease the collection would be 
moved to Washington to become part of the National Gallery 
of the Smithsonian Institution and would be maintained there 
always, complete without alteration or addition (C of C 653- 
656). 

2. Between April 3, 1929, and June 12, 1929, the offer was 
favorably acted upon by the Permanent Committee of the 
Board of Regents of the Smithsonian Institution, by the 
National Gallery of Art Commission, and by the Board of 
Regents of the Smithsonian Institution (C of C 653-656, 
671-2). 

3. On June 5, 1929, the President of the United States ap¬ 
proved a joint resolution of the Senate and House of Repre¬ 
sentatives directing the Smithsonian Institution to convey 
suitable acknowledgment of the gift to Mr. Gellatly, and 
authorized it to include in its estimate of appropriations such 
sums as might be needful for the preservation and maintenance 
of the collection (C of C 654-655); and on June 12, 1929, 
formal acknowledgment of the gift was sent by the Secretary 
of the Smithsonian to Mr. Gellatly (App. 23-24). 

4. On June 13, 1929, a formal instrument of conveyance of 
the collection, reciting a consideration and using the con¬ 
ventional words of bargain, sale, grant, and conveyance, and 
containing a warranty to defend the transfer against any and 
all claims, was signed in New York by Mr. Gellatly and the 
Secretary of* the Smithsonian Institution in the presence of Mr. 
Gellatly’s attorneys (C of C 656-657). The instrument 
covered the items which constitute Appendix A appearing on 
pp. 678-699 of the Court of Claims report. The signature of 
the Secretary of the Smithsonian Institution indicated its ac¬ 
ceptance of the conditions set forth in the March letters re¬ 
ferred to in paragraph 1 above; and at the same time the 
Secretary handed to Mr. Gellatly a letter specifically assuming 
the financial conditions (C of C 657). The Smithsonian In¬ 
stitution immediately took possession and control of the 
premises and the collection and continued it, through its cu¬ 
rator, until the removal of the collection to the Smithsonian 
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Institution in Washington on or about April 30,1933 (C of C, 
658, 660, 661, 667, 669; App. 43). 

5. On October 29, 1929, the Smithsonian Institution sent 
Mr. Gellatly a check for $10,000 to reimburse him for ex¬ 
pense incurred in connection with the collection since June 
13, 1929, and to meet other expenses until such time as sums 
for the purpose should be appropriated by Congress (C of C, 
659). This money was borrowed by the Smithsonian from 
an outside source, although the Institution had sufficient in¬ 
come from endowments to have made the disbursement (C 
of C, 659). On March 8, and April 1, 1930, additional re¬ 
mittances for the same purposes, totaling $3,176.02 were 
made from funds of the Institution (C of C, 659). On March 
26, 1930, Congress appropriated $21,000 for the administra¬ 
tion, maintenance and exhibition in New York City of the 
Gellatly Art Collection and the payment of the expenses in¬ 
curred for such purposes from June 13, 1929, to the date of 
the act (C of C, 660); and out of the money thus appropriated 
the Smithsonian repaid the $10,000 loan and reimbursed its 
other accounts for the additional $3,176.02 above referred to 
(C of C 660). Since that time all expenses of the collection 
have been paid by direct check of the Smithsonian Institu¬ 
tion from money appropriated for that purpose by Congress 
(C of C 660). Such expenses up to the time of moving the 
collection to Washington, amount to $69,680.58 (C of C 672). 

6. On August 13, 1930, Mr. Gellatly handed to the Secre¬ 
tary of the Smithsonian a supplementary list of art objects 
which he desired included in the collection; and a written 
acceptance was sent to Mr. Gellatly by the Secretary the fol¬ 
lowing day (C of C 661; App. 24). An enumeration of these 
articles constitutes Appendix B on page 699 of the Court of 
Claims report. On August 25, 1930, two additional art ob¬ 
jects were given, which were acknowledged on the following 
day (C of C 661; App. 25, 26). They constitute Appendix 
C, on p. 700 of the Court of Claims report. On these dates 
the articles enumerated in the Appendices B and C were phys¬ 
ically in the possession of the Smithsonian Institution and 


under the supervision of its curator at the Gallery in the Heck- 
scher Building in New York. 4 

7. On August 22, 1930, Mr. Gellatiy executed a will leaving 
his entire estate to the Smithsonian Institution to be used for 
the benefit of the Gellatiy Collection (C of C 668). 

8. On September 2, 1930, Mr. Gellatiy wrote to Mrs. Char- 
layne Whiteley Plummer a letter which appears at C of C, 
661-662 asking her to marry him. They were married on 
September 24,1930. He died in November 1931. They never 
occupied a common residence between the marriage and Mr. 
Gellatly’s death, because Mr. Gellatiy stated that he did not 
have sufficient means (C of C 662). Mr. Gellatly's estate 
was found to consist of personal articles of trifling value. 
There were some debts (C of C 668). 

9. On October 24, 1930, Mrs. Gellatiy called upon the Sec¬ 
retary of the Smithsonian. She stated the fact of her recent 
marriage; said that she was surprised after the marriage to 
find that Mr. Gellatiy had dispossessed himself of the collec¬ 
tion, constituting almost his entire fortune, and requested the 
Smithsonian to help her get back “the second gift of August 
1930” (C of C 662). The Secretary of the Smithsonian stated 
that he had no authority to return the gift, but would discuss 
the matter with the Board of Regents if Mr. Gellatiy should 
ask for a return (C of C 662). Mrs. Gellatiy reported the 
matter promptly to her husband. On the following day he 
sent her a copy of a letter which he said he intended to send 
to the Smithsonian stating that he did not intend to ask for 
a return of any portion of the collection (C of C 663). This 
letter was never sent; but on November 1,1930, Mr. Gellatly’s 
attorneys wrote to the Smithsonian, stating that Mr. Gellatiy 
would oppose every effort of his wife to secure any portion of 
the collection, reaffirming his desire that the property remain 

* This fact is established by an allegation to that effect in the “Affidavit Of 
Alexander Wetmore In Opposition To The Plaintiff’s Motion For Summary 
Judgment And In Support Of Defendant’s Motion For Summary Judgment” 
All parts of this affidavit were included in appellee’s designation of record 
pursuant to Rule 75 (a), but the particular paragraph stating this fact was 
inadvertently omitted from the joint appendix, wherein it should have 
appeared at the first row of asterisks at the top of page 43 of the joint 
appendix. 


with the Smithsonian, and suggesting that it write a letter to 
Mr. Gellatly stating the belief of the Smithsonian that the 
collection belonged to it (App. 26-27). On November 3,1930, 
the Secretary of the Smithsonian wrote Mr. Gellatly that he 
saw no flaw in the property right of the Smithsonian; that 
he understood Mr. Gellatly had no intention of asking for a 
return of any of the items, and that for that reason he saw 
no grounds on which Mrs. Gellatly might recover them through 
any action she might take (App. 28). On November 7 Mr. 
Gellatly replied that he welcomed the letter confirming his be¬ 
lief that the collection was entirely the property of the Smith¬ 
sonian, and stated that, “this was absolutely essential before 
I decided to marry Charlayne, as that made it positive that 
my wife could have no possible claim on the collection”; and 
further stating that his financial condition had been made dear 
to her prior to the marriage (C of C 663). 

10. On December 9, Mrs. Gellatly wrote a long letter to the 
Secretary, which appears at C of C, 664-666, in which she re¬ 
newed her request for a delivery to her of the articles purchased 
by Mr. Gellatly after June 6, 1929. These articles, which are 
enumerated in Appendix B, at C of C 699, apparently repre¬ 
sented an investment of approximately $178,416.51 (C of C 
668). • The Smithsonian decided at a meeting of the Board 
of Regents on December 11, 1930, that they did not have au¬ 
thority to comply with Mrs. Gellatly's request; and notification 
of this resolution was sent to her on December 12 (C of C 
666-667). 

11. On May 11, 1931, Mr. Gellatly undertook to add to his 
gifts the three items which constitute App. D set forth at C 
of C 700. These articles were at the time in the possession of 
the Smithsonian's curator in New York (see n. 4, p. 6 supra). 
The letter purporting to make the additional bequest, and the 
Smithsonian's acceptance thereof, appear at App. 29 and 30. 

12. Mr. Gellatly's will of August 22,1930, was declared void 
by the Surrogate Court of New York, and Mrs. Gellatly was 
appointed Administratrix on February 2, 1932 (C of C 668). 
The estate consisted of personal articles of small value. There 
were some small debts. There was a United States Govem- 
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ment tax claim of $7,522, and a tax claim for the State of New 
York (C of C 669). 

13. Upon the presentation of the Federal tax claim the Ad¬ 
ministratrix filed an application for leave to file a counterclaim 
for the value of the collection, and also instituted discovery- 
proceedings, which proceedings were dismissed without prej¬ 
udice on the ground that the Court had no jurisdiction to en¬ 
tertain a suit against the United States (C of C 669). Since 
1930, eight bills for private relief of the estate have been in¬ 
troduced in Congress; but all have failed of passage (C of C 
669-670). Upon the filing of the last of these bills, the matter 
was referred to the Court of Claims pursuant to the provisions 
of the Act of May 13, 1911 (p. 12 infra ) and resulted in the 
proceedings and the Findings of Fact and decision reported in 
108 Ct. Cls. 650, referred to above. 

14. The statutes establishing the Smithsonian Institution, 
and the material amendments thereof, are referred to and set 
forth in part in the next division of this brief. Attention is also 
directed to the votes of the Board of Regents, and to the state¬ 
ments with respect to the authority and duty of the Secretary 
of the Institution, which appear at C of C 671 and App. 41, 
42, 45. 

15. The Smithsonian Institution has fully complied with the 
conditions of the transfer (C of C 657, 659, 660, 672, 678; App. 
43-45). Attention is particularly directed to pages 43-45 of 
the Joint Appendix where the handling of the collection after 
its removal to Washington in 1933 are described, including the 
substantial amount of space in the National Gallery devoted 
to its display; the making of extensive alterations and improve¬ 
ments for its safe and proper display, costing thousands of 
dollars; the extensive publicity given to the collection and to 
biographical articles about Mr. Gellatly as the donor; and the 
viewing of the collection by some millions of visitors. 

16. Charles G. Abbott was Secretary of the Smithsonian In¬ 
stitution from 1928 to June 30, 1944. The defendant was ap¬ 
pointed Acting Secretary on July 1,1944, and held that position 
until January 12,1945, since which time he has been Secretary 
of the Smithsonian Institution (App. 40, 41). 


17. The plaintiff was aware of the facts as early as her first 
contact with Mr. Abbott on October 24, 1930, and apparently i 
even before her marriage (C of C 663-666). The plaintiff 
made demands upon the Smithsonian Institution, its Board of 
Regents, and Mr. Abbott, its Secretary, for the return of the 
collection or the payment of its value during the years 1932, 
1934, and 1938. See paragraphs 6 to 14 of plaintiff’s re- | 
sponses (App. 32) to paragraphs 15 to 24 of defendant’s Re- ! 
quest for Admissions (App. 15-18). 

18. There is nothing in the record showing or indicating that I 
the Smithsonian Institution, or its Regents or Secretary or 
other representatives, knew anything of Mrs. (Plummer) Gel- j 
latly, or of her relations with Mr. Gellatly, before her call on 
the Secretary on October 24, 1930. 

19. Appellee has no power or authority whatsoever over the j 
Gellatly Collection or any part of it except in his capacity as j 
Secretary of the Smithsonian Institution. As such Secretary I 
he has no power or right to transfer any part of said collection or j 
any property of the Nation, or any property held by the Smith- j 
soman Institution for the benefit of the Nation, nor to do any¬ 
thing other than maintain charge thereof on behalf of the ! 
Smithsonian Institution and the Nation in fulfillment of their j 
rights of ownership or possession and the special conditions, if j 
any, of such ownership or possession (App. 45). 


District of Columbia Code (1940), Title 12, Section 12-201, 
provides: 


No action shall be brought * * * for the recovery j 
of damages for any injury to real or personal property, | 
or for the recovery of personal property or damages fear j 
its unlawful detention after three years from the time i 
when the right to maintain any such action shall have j 
accrued: * * * and no action the limitation of I 
which is not otherwise specially prescribed in this sec- j 
tion shall be brought after three years from the time I 
when the right to maintain such action shall have ac- ! 
crued * * \ 





District of Columbia Code (1940), Title 16, Section 16-1801, 
provides: 

In any action of replevin brought to recover any per¬ 
sonal property which the plaintiff is entitled, which may 
have been wrongfully taken by or may be in the posses¬ 
sion of and wrongfully detained by the defendant, it 
shall not be necessary to demand possession of said prop¬ 
erty before bringing the action therefor * * *. 

The preamble of the Act of August 10, 1846, Chapter 178, 
9 Stat. 102, entitled, 

“An Act to establish the ‘Smithsonian Institution’, for 
the Increase and Diffusion of Knowledge among Men,” 
provides: 

“James Smithson, Esquire, of London, in the King¬ 
dom of Great Britain, having by his last will and testa¬ 
ment given the whole of his property to the United 
States of America, to found at Washington, under the 
name of the ‘Smithsonian Institution/ an establish¬ 
ment for the increase and diffusion of knowledge among 
men; and the United States having, by an act of Con¬ 
gress, received said property and accepted said trust; 
therefore, for the faithful execution of said trust, accord¬ 
ing to the will of the liberal and enlightened donor—Be 
it enacted # * 

United States Code, Title 20, contains the following provi¬ 
sions: 

Section 44. The Board of Regents shall meet in the 
city of Washington and elect one of their number as 
chancellor, who shall be the presiding officer of the 
Board of Regents, and called the “chancellor of the 
Smithsonian Institution,” and a suitable person as sec¬ 
retary of the institution, who shall also be the secretary 
of the Board of Regents. 

Section 46. The secretary of the Board of Regents 
shall take charge of the building and property of the in¬ 
stitution * * # and shall also discharge the duties 
of librarian and of keeper of the museum * * 
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Section 50a. The Smithsonian Institution is author¬ 
ized to include in its estimates of appropriations such 
sums as may be needful for the preservation and main¬ 
tenance of the John Gellatly art collection. 

Section 55. The Secretary of the Treasury is au¬ 
thorized and directed to receive into the Treasury, on 
the same terms as the original bequest of James Smith- 
son, such sums as the Regents may, from time to time, 
see fit to deposit, not exceeding, with the original be¬ 
quest, the sum of $1,000,000. This shall not operate 
as a limitation on the power of the Smithsonian In¬ 
stitution to receive money or other property by gift, 
bequest, or device, and to hold and dispose of the same 
in promotion of the purposes thereof. 

Section 57. Whenever money is required for the 
payment of the debts or performance of the contracts ' 
of the institution, incurred or entered into in conform- j 
ity with the provisions of sections 41-46, 48, 50, 51-57, ! 
and 67 of this title, or for making the purchases and 
executing the objects authorized by said sections, the I 
Board of Regents, or the executive committee thereof, j 
may certify to the chancellor and secretary of the board 
that such sum of money is required, whereupon they 
shall examine the same, and, if they shall approve 
thereof, shall certify the same to the proper officer of 
the Treasury for payment. The board shall submit to I 
Congress, at each session thereof, a report of the opera¬ 
tions, expenditures, and condition of the institution, j 

Section 67. Congress may alter, amend, add to, or 
repeal any of the provisions of sections 41-46, 48, 50, 
51-57 of this title; but no contract or individual right; 
made or acquired under such provisions shall be thereby 
divested or impaired. 

Act of March 24, 1937, ch. 50, 50 Stat. 51, sections 1-5 of 
which are incorporated as sections 71-75 of Title 20, provided 
in section 6 (c) that: “The existing bureau of the Smithsonian 
Institution now designated as a National Gallery of Art shall 
hereafter be known as the National Collection of fine Arts.” 


i 


12 


Act of March 3, 1911, 36 Stat. Part 1, Ch. 231, sec. 151, p. 

1138, U. S. C. Tit. 28, sec. 257 reads as follows: 

An Act To codify, revise, and amend the laws relating 
to the judiciary. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That the laws relating to the judiciary be, and 
they hereby are, codified, revised, and amended, with 
title, chapters, head-notes, and sections, entitled, num¬ 
bered, and to read as follows: 

#•**** 

Sec. 151. Whenever any bill, except for a pension, is 
pending in either House of Congress providing for the 
payment of a claim against the United States, legal or 
equitable, or for a grant, gift, or bounty to any person, 
the House in which such bill is pending may, for the 
investigation and determination of facts, refer the same 
to the Court of Claims, which shall proceed with the 
same in accordance with such rules as it may adopt and 
report to such House the facts in the case and the 
amount, where the same can be liquidated, including 
any facts bearing upon the question whether there has 
been delay or laches in presenting such claim or ap¬ 
plying for such grant, gift, or bounty, and any facts 
bearing upon the question whether the bar of any statute 
of limitation should be removed or which shall be 
claimed to excuse the claimant for not having resorted 
to any established legal remedy, together with such 
conclusions as shall be sufficient to inform Congress of 
the nature and character of the demand, either as a 
claim, legal or equitable, or as a gratuity against the 
United States, and the amount, if any, legally or equi¬ 
tably due from the United States to the Claimant: Pro- 
irided, however, That if it shall appear to the satisfac¬ 
tion of the court upon the facts established, that under 
existing laws or the provisions of this chapter, the sub¬ 
ject matter of the bill is such that it has jurisdiction 
to render judgment or decree thereon, it shall proceed 
to do so, giving to either party such further opportunity 
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for hearing as in its judgment justice shall require, and 
it shall report its proceedings therein to the House of ! 
Congress by which the same was referred to said court. | 

Revised Statutes § 3732, United States Code Title 41, § 11, 
provides:— 

No contract or purchase on behalf of the United States i 
shall be made, unless the same is authorized by law or is! 
under an appropriation adequate to its fulfillment, ex- | 
cept in the War and Navy Departments, for clothing, j 
subsistence, forage, fuel, quarters, transportation, or| 
medical and hospital supplies, which, however, shall not j 
exceed the necessities of the current year. j 

Revised Statutes § 3679, United States Code Title 31, § 665, j 
provides:— 

No executive department or other Government estab- j 
lishment of the United States shall expend, in any onej 
fiscal year, any sum in excess of appropriations made| 
by Congress for that fiscal year, or involve the Govern-j. 
ment in any contract or other obligation for the future 
payment of money in excess of such appropriations un¬ 
less such contract or obligation is authorized by law. 

i 

SmOtAEY OF ARGUMENT j 

j 

It is entirely clear that:—(a) Mr. Gellatly desired and in¬ 
tended to vest ownership of the Gellatly Collection in the 
Smithsonian Institution as holder for the United States, and 
believed that he had done so; (b) the Smithsonian Institution 
desired and intended to accept title and believed that it had 
done so; (c) Congress desired that the Collection be accepted, 
and since 1929 has appropriated the funds necessary for its 
maintenance and protection in the belief that the Collectioh 
belonged to the Nation; (d) since 1929 the major portion of 
the Collection, and since 1931 all parts of it, have been in the 
possession of the Smithsonian Institution; (e) all the terms 
or conditions of the transfer have been fully complied with, 
and the Collection displayed as the “Gellatly Collection” with 
wide publicity of Mr. Gellatly as the donor and with large pub¬ 
lic use and benefit; (f) prior to October 1930 neither the Instil 
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tution nor its officers, nor the defendant, had any knowledge 
of Mrs. Gellatly, nor of her relationship to Mr. Gellatly, nor 
of their engagement and marriage in September 1930; (g) both 
prior to and since October 1930 the Smithsonian has made sub¬ 
stantial expenditures in fulfillment of the obligations it as¬ 
sumed in June 1929; (h) appellant has been fully aware of 
all material facts for approximately seventeen years prior to 
commencement of the present case, and has been determined 
to enforce her claim on any ground that might be open to her; 
(i) as early as 1932-1934 she made demands for the surrender 
of the Collection, or the payment of its value, upon the Smith¬ 
sonian, its Board of Regents, and its Secretary; (i) in 1944 she 
sought to establish her claim in the United States Court of 
Claims, which decided against her after a full trial; and (k) 
appellee’s connection with the Collection is solely as custodian 
for the Smithsonian Institution in his capacity as Secretary 
of the Institution. 

The instrument of conveyance of June 13, 1929, is entirely 
adequate as a vehicle for transfer of title to the major portion 
of the Collection. The less formal written declarations of in¬ 
tent to transfer title to the additions of August 1930 and May 
1931 were legally sufficient for the purpose, since the articles 
were then physically in the possession of the Smithsonian. 
There is no sound basis for a conclusion that title did not pass 
to the Smithsonian Institution. The fact that the Smith¬ 
sonian agreed to, and has complied with, the conditions im¬ 
posed by Mr. Gellatly does not invalidate the transfer, as 
claimed by appellant in the first division of her brief. The 
argument advanced in the second division of appellant’s brief, 
based on alleged fraud of appellant’s antenuptial rights, is not 
open on this appeal, and is inconclusive even upon the facts 
which appellant unwarrantably seeks to import into the record. 
All rights which appellant ever had are barred by the statute of 
limitations, or by laches, or because of the Court of Claims 
decision, or because of the non-joinder of the United States, or 
the Smithsonian Institution or its Regents as indispensable 
parties, or because this suit is one against the United States to 
which it has not assented. 


ARGUJQJNT 


Preliminary statement 

Appellant’s brief advances as her first position that the trans¬ 
fer to the Smithsonian was ineffective because a consideratioii 
was given, and that this destroys the character of the trans¬ 
action as a gift, and that “therefore title is in the Administra¬ 
trix” ; and as her second position that the transfer was voidable 
as a fraud upon Mrs. Gellatly’s premarital rights—a position 
which seems to us untenable if there was a consideration; 
since there is no evidence of bad faith on the part of the Smith4 
sonian or its representatives, including appellee. 

The inconsistency of these positions tends to focus attention 
on the question of consideration to such a degree as to lead one 
to an unconscious acceptance of the existence as a fact in our 
case of an engagement of Mr. Gellatly and Mrs. Plummer prior 
to the transfers. The record does not establish such a fact; 
and is quite to the contrary; and the argument in the secon4 
division of appellant’s brief has no place in this case. 

Accordingly, we will first direct our argument in the position 
that in the absence of any fraud on Mrs. Plummer an unim¬ 
peachable title to the collection vested in the Smithsonian] 
Next we will point out the reasons why the argument based op 
alleged fraud of antenuptial rights is invalid. Thereafter we 
will develop the defenses which would bar a recovery on any 
ground, namely, statute of limitations or laches, res adjudicate 
or estoppel resulting from the proceedings in the Court of 
Claims, and finally that the United States is an indispensable 
party and the suit is one against the United States to which 
it has not assented. 

I 

I 

i 

! 

There was an unimpeachable transfer of title to the Smith¬ 
sonian Institution of the items composing each of the four 
parts of the Gellatly collection 

The record establishes the following uncontested facts, viz:! 
John Gellatly desired and intended to vest ownership of the 
Gellatly Collection in the Smithsonian Institution and believed 
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that he had done so; 5 the Smithsonian Institution desired and 
intended to accept title and believed that it had done so; • 
Congress desired that the collection be accepted, and since 
1929 has appropriated annually the funds for its maintenance 
and protection, in the belief that title is in the Smithsonian 

* On March 21, ‘1929, Mr. Gellatly placed in writing his “offer to give my 
art collection to the Nation (C of C, 652). On June 18, 1929, a formal in¬ 
strument of conveyance of the major part of the collection was executed 
(C of C, 652). On August IS and 25, 1980, Mr. Gellatly added additional 
items to the collection (C of C 661, App. 24-26). Upon learning of Mrs. 
Gellatly’s efforts to obtain a return of some portion of the collection in 
October 1980, Mr. Gellatly was highly incensed; stated that he did not 
intend to ask for a return of any portion of the collection; had his lawyers 
write the Smithsonian requesting an assurance that they had accepted 
and intended to keep the collection (App. 26-27), and upon receipt of such 
a letter (App. 28) wrote the Smithsonian on November 7 that he welcomed 
their confirmation of his decision as to the ownership of the collection “that 
it is entirely the property of the Smithsonian Institution” C of C, 663. On 
May 11, 1931 Mr. Gellatly added three additional objects to the collection 
(App. 29, 80). There is no evidence of any change in his purpose; on the 
contrary its continuity is a legitimate inference from his execution of a 
will on August 22, 1980 giving his entire estate to the Smithsonian Institu¬ 
tion “to be used for the benefit of the Gellatly Collection” and the absence 
of any revocation or qualification of the will prior to his death. (C of C, 
668). The Court of Claims found “there can be no doubt that Mr. Gellatly 
fully intended to * * * transfer the art objects to the Smithsonian 
Institution” (C of C, 677). It will also be noted that Mr. Gellatly expressed 
no qualification or objection whatever upon the receipt of the various com¬ 
munications from the Smithsonian Institution (including a copy of the con¬ 
gressional resolution of June 5,1929) indicating that it accepted the transfer, 
or upon the taking of possession of the collection by the Smithsonian. 
"Whether the transaction be construed as a gift, a transfer or an assignment 
it was in either event complete and binding. It was never repudiated by 
John Gellatly but on the other hand expressly confirmed by him.” (C of 
C 676.) 

‘The permanent committee of the Board of Regents reported favorably 
on the matter on April 3,1929, as did also the National Gallery of Art Com¬ 
mission and the Board of Regents on April 13, 1929 (C of C, 654). On 
June 5 the Congress and the President by Joint resolution approved the 
gift authorized the Smithsonian Institution to include in its appropria¬ 
tions such sums as were needful for the preservation and maintenance of 
the collection (C of C, 654-655). On June 12, 1929, a formal acceptance by 
the Smithsonian Institution was engrossed and later sent to Mr. Gellatly 
(App. 23), which acceptance was reaffirmed at the Regents’ meeting of 
December 12, 1929 (O of C, 671). The Smithsonian Institution took pos¬ 
session of the property through its curator Mr. Seymour on June 13, 1929 
(C of C, 658, 660, 661, 667, 669). It reaffirmed Its belief as to its ownership 
in the letter to Mr. Gellatly of November 3, 1930 (App. 28) and in letters 
to Mrs. Gellatly in December of 1930 (C of C, 666, 667). It acknowledged 
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Institution; 7 the intentions and understandings just stated are! 
established by clear documentary evidence and the findings of 
the Court of Claims; * since 1929 the major part of the collec¬ 
tion, and since 1931 all parts of it, have been in the possession 
of the Smithsonian Institution; 9 at the time of the receipt of 
the first transfer in June 1929, the Smithsonian assumed the 

9 -i 

-:- 

the additional gifts made in August 1930 and in May 1931 by the letters 
which are documents 4, 6, 10 (App. 24, 28, 30). It expended approximately 
$70,000 for the care of the collection up to 1933 (C of C, 672), and has ex¬ 
pended extensive further sums since that time In the proper display, main¬ 
tenance and publicizing of the collection (App. 43-45). It has fully complied 
with all the conditions of the gift (C of C, 678). 

’ The resolution of Congress of June 6, 1929, appears in C of C, 654-6551 
That portion of it which authorizes appropriations of amounts needful for 
the preservation and maintenance of the collection has been codified as sec¬ 
tion 50 (a) of Title 20 of United States-Code. It is dear from the language 
of the conduding paragraph of the resolution, as well as inferentially from 
the authorization to use public funds for the support of the collection, that 
Congress believed that an effective gift had been made “to the nation * * * 
for eventual permanent exhibition in the National Gallery of Art under 
the Administration of the Smithsonian Institution.” The fact that «Tinnal N 
appropriations have been made and honored is established by the affidavit 
of Alexander Wetmore (see App. 45). 

' The documentation of the intentions and understandings of Mr. Gellatly, 
the Smithsonian Institution and Congress will be found in the references 
in the three preceding notes. 

• While there is no specific finding as to the precise date when possession 
was first assumed, it is quite dear that it was assumed as to the articles 
in Appendix A of Exhibit 2 on June 13, 1929, and that it was assumed as 
to each of the subsequent gifts concurrently with the formal letters adding 
the further items to the collection and the letters from the 
Institution accepting the additional gifts. On June 13, 1929, the 
sonian Institution formally accepted the conditions of the gift both in 
writing signed by Mr. Gellatly and Dr. Abbot and in the letter from 
Abbot to Mr. Gellatly of the same date (C of C, 657; App. 23). This 
eluded taking over the salary of Mr. Seymour as curator. The other obli¬ 
gations as to the rental and protection of the gallery and collection in the 
Heckscher Building were paid by the Smithsonian Institution from June 
13,1929, on (C of C, 660; App. 45). Mr. Gellatly’s letter of March 30,1929 
(C of C, 653) stated that he would deliver the gift “free and dear on tlj*e 
day it is accepted,” which acceptance occurred upon Dr. Abbot’s signing of 
the formal instrument of conveyance on June 13, 1929. In Mr. Gellatly’s 
letter of November 7,1930, to the Smithsonian Institution he referred to Mir. 
Seymour as “your curator.” Instructions to Mr. Seymour as curator for 
the Smithsonian Institution were given to him in the letter of May 14, 1980 
(C of C, 660), and steps to limit admission to the collection took the form of 
cards to be issued by the Secretary, addressed to the curator in the Heck¬ 
scher Building (C of C, 661). The findings of the court with reference to 
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obligations with respect to the care, maintenance and display 
of the collection which were imposed by Mr. Gellatly as terms 
or conditions of the transfer; 10 the subsequent transfers were 
additions to the collection and were made and accepted on 
the same basis; 11 these obligations were assumed in good faith, 
in ignorance of any circumstances tending to show that the 
right to make the transfers was questionable in any way; the 
conditions imposed by Mr. Gellatly have been fully complied 
with at very considerable cost to the Government. 12 

It is too fundamental to require citation of supporting au¬ 
thorities that title to personal property can be transferred 
by delivery of possession coupled with an intention of both 
parties to effect a transfer. Undoubtedly title to personalty 
may also be transferred by an appropriate instrument of con¬ 
veyance. Here there was delivery of possession; and the in¬ 
tent to transfer was unequivocally documented in each in¬ 
stance. In case of the first and major transfer of June 13, 
1929, the document would have been sufficient even without 
delivery of possession. The later documents deal with the 
later transfers as additional parts of the whole. 

Obviously, therefore, title did pass; and the proper label 
to be put on the transaction is unimportant as long as the 
Smithsonian does what was required of it; since classifica¬ 
tion one way or another only concerns the remedy in case of 
default, which has not occurred and presumably never will 
occur. We therefore discuss the nature of the transaction only 
because the issue has been raised in Appellant’s brief, and by 
way of possible assistance to the court, should it feel under 
the necessity of ruling on the matter. 

the additional gifts made in August 1930 and May 1931 (C of C, 661, 667), 
and the language of the letters and acknowledgments (App. 24, 25, 26, 29, 
30) clearly indicate that physical possession of the articles there involved 
was in Mr. Seymour as curator of the collection in New York when the let- 
ters were written. See also C of C, 658,660,661,667,669. 

” C of C, 657. 

“CofC, 661, 665; App. 24,25, 26, 29. 

52 Compliance with the conditions of the transfers is established by the 
specific finding of the Court of Claims (C of C, 678) and by the statements 
in Alexander Wetmore’s affidavit (App. 43—45). The cost of compliance 
amounted to approximately $70,000 up to 1933 (C of C, 672), and to many 
thousands of dollars since that time (Affidavit of Alexander Wetmore, App. 
44). 
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We believe the transaction may be properly called a gift, | 
notwithstanding we also believe that the commitments and ! 
acts of the Smithsonian constitute a consideration or its near j 
relative, a promissory estoppel. 

The plaintiff argues that a transaction cannot be a gift if j 
the transferee furnishes a “consideration.” We should sup- j 
pose that the soundness of this assertion depends on one's j 
definition of “consideration.” If the application of the word j 
to be in the sense of “quid pro quo ” “inducement of the trans- j 
action,” or “that given in exchange for the act of the other j 
party,” presumably the transaction is a sale or a contract, j 
there being, ex hypothesi, no donative intent, but rather a bar¬ 
gaining intent on both sides and a consideration. (See Am 1 
Law Inst. Restatement Contracts, secs. 75, 77, 81, 84 (a), 136. 
Cf. Allegheny College v. Chautauqua Nat’l Bank , 246 N. Y. 
369, 159 N. E. 173). If, on the other hand, there is a clear| 
donative intent, so understood by both parties, we see no rea- j 
son why a transfer pursuant to such intent may not be classed! 
as a gift even though the transferee “agrees” to certain ex-j 
pressed insistences of the transferor. In other words, the 
classification depends on the intent and thinking of the parties 
as evidenced by their acts and declarations. 

In New York, where our transfers were made, it has been held! 
that a transfer of money with donative intent is a gift not¬ 
withstanding an agreement of the transferee to pay interest 
thereon to the transferor. Doty v. Willson, 47 N. Y. 580; In 
re Nisbet’s Will , 139 A. D. 1; 123 N. Y. S. 414, affirmed 199 N. Y: 
569, 93 N. E. 1135. In St. Joseph's Hospital v. Bennett , 281 
N. Y. 115, a charitable bequest was called a gift, notwithstand4 
ing a binding obligation to use only the income, and none of 
the principal, for the purposes of the transferee. In Allegheny 
College v. Nat’l Chautauqrua Bank, 246 N. Y. 369,159 N. E. 173, 
Judge Cardozo discussed the nature of consideration, and of 
conditions attached to donations, and of promissory estoppel^ 
in connection with a charitable subscription. He indicates 
that acceptance of a gift made upon an express condition raises 
an implied promise to perform the condition. 13 His discussion 

i 

a See also Willis ton on Contracts, Rev. Ed. (1986), sec. 140; Am. Law 
Inst Restatement of Contracts, sec. 90. 
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and conclusion would support the proposition that there was 
consideration, or an equivalent promissory estoppel, in our 
case. The subscription was characterized as a gift. 

The Maryland case of Farmer v. Loyola College , 166 Md. 
455,171 A. 361 relied on by the trial court in our case, supports 
our position. There was an “absolute” transfer of $135,350 of 
4*4 percent Liberty Loan Bonds “in consideration of the agree¬ 
ment” of the transferees “to pay * * * interest on said 
principal sum of $135,350 at the rate of 4% percent per annum” 
(op. cit. 467). The court held the transaction to be an abso¬ 
lute, irrevocable gift, and that its validity as such was not 
destroyed by the agreement. Appellant’s attempt to distin¬ 
guish the case is based on a misreading (and a resulting mis¬ 
statement in her brief) of the facts. She asserts that the bonds 
were 4M> percent bonds, and seeks to treat the transaction as 
a gift of the bonds plus % of 1 percent of the interest thereon. 
That the bonds bore only 4% percent is clear from the language 
of the instrument of transfer. The fact that the bonds were 
almost immediately sold, with the apparent approval of the 
donor, and the proceeds used to buy real estate, negatives the 
idea of a reservation of interest on the bonds themselves, and 
makes dear that the agreement to “pay interest on said prin¬ 
cipal sum” was an independent condition of, or consideration 
for, an absolute gift of the bonds. See also, Beaumont v. Beau¬ 
mont (C. C. A. 3) 152 Fed. 55. 

This Court in Treadwell v. Putnam, 62 App. D. C. 156; 65 
F. (2d) 604, cert. den. 290 U. S. 665, upheld as a valid gift a 
bequest of books and papers to the Library of Congress on con¬ 
dition that they “be kept together and maintained as an entire 
collection * * * to be known as the 'Collection of John 
Boyd Thacheri * * * and that the Librarian of Congress 
shall prepare and publish * * * a catalog of such books 
* * * and that all possible precautions” be taken for the 
preservation and safety of the Collection. See also Noel v. 
Olds (78 App. D. C. 155) 138 F. (2d) 581; Kerr v. Enoch Pratt 
Library (C. C. A. 4) 149 F. (2d) 212,215. 

Congress considers donative transfers to be gifts even though 
made and accepted upon conditions or commitments imposed 
by the transferor. The transfer of the Mellon Art Collection 


is called a gift notwithstanding the pledge of the United States 
to maintain and protect and display the collection. ' See, Act 
of March 24, 1937, 50 Stat. 51, c. 50; U. S. C., Title 20, secs. 
71-75. So also the gift of the Roosevelt Library at Hyde 
Park, Act of July 18,1939, 53 Stat. 1062. 

The Federal statutes abound in acts of Congress authoriz¬ 
ing the acceptance, as “gifts” or “donations,” of transfers of 
money or property to the United States subject to onerous 
commitments as to their use. For example, gifts of animals 
to be used for breeding purposes, land to be maintained as a 
bird sanctuary or park, gifts in aid of hospitals, etc., etc. See 
statutes listed in the index to United States Code under head¬ 
ing “United States—Gifts to Government.” General au¬ 
thority of the Smithsonian Institution to receive gifts and |to 
hold and dispose of the same “in promotion of the purposes 
thereof” is found in U. S. C. Title 20, secs. 55 and 57. Specific 
authority to accept the Gellatly Collection was granted by the 
Congress by the resolution of February 5,1929. The language 
of the resolution indicates an awareness of the conditions of 
the gift, and authorized appropriations to discharge them. See 
the resolution, C of C, 654, 655, and U. S. C. Title 20, sec. 
50 (a). In the legislative colloquy preceding passage of the 
resolution, Senator Smoot said, “This joint resolution merely 
accepts a gift of about $4,000,000 in value to the Smithsonian 
Institution.” Cong. Rec., Senate, May 8,1929, voL 71, No. 20, 

p. 1006. 

• The transaction was referred to as a gift by Mr. Gellatly 
(C of C, 652, 653, 658, 663); by the Board of Regents (Q of 
C, 654); by the Secretary of the Smithsonian (C of C, 651, 
660, 667, App. 23,24, 26, 30); by Mr. Parmelee (C of C, 659); 
by Mr. Seymour (App. 25,29); by Senator Smoot (supra ); and 
by Mrs. Gellatly (C of C, 662,664-666). 

Appellant relies upon gift tax cases and bonus cases for 
support of her contention that the transaction was not a gift. 
These cases are not relevant; and if they were they tend to 
support Appellee’s position. j 

It is clear that the necessary elements of a gift, for tax 
purposes, are simply (1) an intention to make a gift; (2) 
delivery of the subject matter; and (3) an acceptance by the 
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donee. A gift tax is not avoided simply by the existence of 
a valid consideration. The substance, not the form, of the 
transaction is controlling. The intent to give and to receive 
as a gift, and the finality of relinquishment of control by the 
donor, are the vital facts. 

The congressional purpose to treat as taxable gifts transfers 
made with donative intent, notwithstanding commitments by 
the donee which would constitute a consideration in the com¬ 
mon law sense, is clear from the House Report on the bill. 14 
The Treasury Regulations specifically provide that “the tax is 
not limited in its imposition to transfers of property without 
a valuable consideration, which at common law are treated 
as gifts, but extends to sales and exchanges for less than an 
adequate and full consideration in money or money’s worth. 
The statute taxes all transfers of property * * * to the 
extent that they are donative in character * * *” 15 The 
regulations cite as illustrations of taxable gifts transfers con¬ 
ditioned upon the performance of commitments of the donee 
for the benefit of either the donor or third parties when not in¬ 
consistent with a donative intent. The decisions as to gift 
taxes clearly emphasize that the vital test for tax purposes is 
the existence of donative intent. The whole matter is dis¬ 
cussed in a most scholarly manner in Paul, “Federal Estate and 
Gift Taxation,” secs. 16.03 and 16.14. 

The bonus cases cited by the plaintiff may be disposed of in 
a word. They are of the group involving the question whether 
a “bonus” to a corporate employee is compensation for services 
or a gift. The sentences quoted by the plaintiff out of context 
have been accorded unwarranted significance. They are 
simply a part of the discussion as to whether the bonus in its 
entirety was intended as a gift. Obviously it could not have 
been so intended if it was in fact compensation. That the vital 
test is donative intent is clear from the Supreme Court decision 
in the bonus case of Bogardus v. Commissioner oj Internal 
Revenue, 302 U. S. 34, and the discussion in Mr. Paul’s book 
referred to above. 

14 The report Is quoted from in n. 3 to sec. 16.03 of Paul: “Federal Estate 
and Gift Taxation.” 

“ The regulations are quoted in Paul, op. cit. sec. 16.03, p. 1067. 
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If the transactions in the present cases are not gifts, they may 
perhaps amount to a contract, 16 or a sale, 17 or a trust, 18 or to 

——— | 

u If the “acceptance” of the terms imposed by Mr. Gellatly (as formally - j 

expressed in the Smithsonian’s signature to the document of transfer of j 
June 13, 1929, and in the letters which are Documents 4, 6, 10; App. 24, j*' 

26, 30) be regarded as promissory and as value bargained for and received ! 
by Mr. Gellatly as a quid pro quo or consideration to induce his transfers, 
we probably have here several contracts consisting of Mr. Gellatly’s offers 
of March 20 and 27, 1929 (C of C, 652, 653) and August IS and 25, 1930 j 
(C of C, 661; App. 25), and May 11,1931 (C of C, 667; App. 29), seasonable j 
acceptance thereof by the action of the Smithsonian Institution and Congress, i 
performance in full by Mr. Gellatly by the instrument of June 13,1929, and ! 
by delivery, leaving the obligation of the Smithsonian still of necessity in 
process of execution and fully performed to date. We do not believe the j 
transaction is a contract, since it was motivated by a donative rather than j 
a bargaining intent. If, however, the undertakings of the Smithsonian j 
were truly a “consideration”, as claimed by the plaintiff, we end up with | 
a valid contract and no breach and consequently with no present cause of I 
action. 

17 An argument that the transaction was a sale may be advanced because ! 
the document of transfer of June 13, 1929, calls it a “transfer and sale”, j 
We believe these words were used for no reason other than a desire to be j 
consistent with the prior words “give, grant, bargain and seU”. We do not | • 
believe the transaction was a sale for the reason that it was not so regarded i 
or understood by the parties. Certainly we are all familiar with the use j 
of bills of sale for the purpose of effecting gifts of personalty. The trans- | 
actions remain gifts; they do not thereby become sales in the true sense. I 
" A transfer coupled with a continuing undertaking such as was here im- i 
posed by Mr. Gellatly and accepted by the Smithsonian Institution is not j 
unlike a transfer in trust; although it would not be so treated under the law j 
of New York. See St. Joseph's Hospital v. Bennett, 281 N. Y. 115, 22 N. E. j 
(2d) 305, and 53 Harvard Law Review 327 and 40 CoL L. R. 550. There is j 
considerable plausibility in an assertion that Mr. Gellatly’s purpose was to j 
make a gift “to the Nation,” and that he selected the Smithsonian as the ! 
legal title holder for the purpose of administering the gift in the particular | 
way he desired—i. e., as a trustee to hold the collection for the Nation as ; 
a permanent and distinct part of the National Collection of Fine Arts. If! 
so, the transaction is entirely conventional and regular, consisting of a trans-! 
fer by an instrument of conveyance and by physical delivery upon a dear 
statement of the trusts and their acceptance. The authorization in U. S. C-, i 
Title 20, sec. 55, “to hold [property] in promotion of the purposes” for which j 
the Smithsonian was organized and the authorization in section 57 to spend j 
money in performance of undertakings of the Institution, and the Joint! 
Resolution of February 5, 1929, all amply empower the acceptance of this 
property on trusts consistent with the purpose of the Smithsonian. The 
Smithsonian Institution was organized for the express purpose of receiving 
the founding gift of James Smithson of London, England, and carrying out 
the purpose and terms of the gift—viz, “to the United States of America, to 
found at Washington, under the name of the Smithsonian Institution, an 
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a conveyance upon a condition subsequent of defeasance. 1 * 
The answer is immaterial, because the transaction is not pres¬ 
ently impeachable since there has been no breach by the Smith¬ 
sonian. 

It was argued in the court below,, and for that reason is com¬ 
mented on here, that the Smithsonian had no authority to make 
the commitments and payments required under the arrange¬ 
ment with Mr. Gellatly, and that the transfers were therefore 
void. 

The argument is based on R. S. Sec. 3732 (U. S. C. Tit. 41, sec. 
11) and R. S. sec. 3679 (U. C. S. Tit. 31, sec. 665), p. 13 supra. 

The former prohibits “contracts or purchases on behalf of 
the United States” unless authorized by law or under an ap¬ 
propriation adequate to its fulfillment. 

The latter prohibits expenditures in any fiscal year in ex¬ 
cess of appropriations for that year, and prohibits contracts or 
other obligations for future payments in excess of such appro¬ 
priations unless such contract or obligation is authorized by 
law. 

Appellant’s argument was that Congress made no appropri¬ 
ation for the Gellatly Collection until March 26, 1930 (C of 
C, 660), which was nine months after the deed of gift of June 
13, 1929, and that the Smithsonian’s commitments calling for 
payments of rent of the gallery in the Heckscher Building and 
for the curator, etc. for several years in the future, were vio¬ 
lative of the statutes just referred to. It was further argued 
that the 1930 appropriation cannot be held to be a ratification 
or adoption of the transaction as a “purchase” because the trans¬ 
action had been represented to Congress as a gift, not as a 

Establishment for the increase and diffusion of knowledge among men.” See 
“Will of James Smithson,” on page 5 of VoL I of “The Smithsonian In¬ 
stitution—Origin and History,” United States Government Printing Office, 
1901; also U. S. C., Title 20, sec. 41. 

* We have no doubt that if the Smithsonian had failed, or should ever 
fail, in meeting its commitments Mr. Gellatly’s successors would assert that 
the transfer was upon a condition subsequent and that its breach entitled 
the estate to recapture the collection. It meets the convenience of the 
moment to argue otherwise and call the Smithsonian’s undertakings a “con¬ 
sideration.” However, if they be truly conditions subsequent there has not 
been any breach, and there is no present cause of action on that theory. 
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purchase. There are several reasons why appellant’s position 

is untenable. 

The Smithsonian Institution has power to make purchases' 
and payments and to assume obligations without prior specific 
authorization or appropriation by Congress. The Organic Act 
provided for the “loan” to the Treasury of the United Stated 
of the $515,169 received under John Smithson’s will; obligated 
the Treasury to pay 6 percent per annum interest thereon; and 
“appropriated” (i. e. authorized the use of) the interest to the 
“perpetual maintenance and support of’ the Institution. Itf 
required the Regents to “appropriate” an average of $25,000 
a year for a library, and authorized them to “make such dis¬ 
posal [of the balance of annual interest] as they deem best 
suited for the promotion of the purposes of the testator.” See 
Act of August 10,1846; 9 Stat. 102, c. 578, secs. 2,8,9. U. S. CL 
Tit. 20, secs. 54, 51, 56. Cf. R. S. sec. 5593, U. S. C. Tit. 20, 
sec. 57. By Act of February 5, 1867; 14 Stat. 391, c. 34, sec. 
1, R. S. sec. 5591 the Secretary of the Treasury was authorized 
to receive such additional sums as the Regents might see fit 
to deposit, not exceeding, with the original bequest, a total Of 
one million dollars, on which he was to pay 6 percent per annum 
interest to the Smithsonian. The Act of March 12, 1894, 28 
Stat. 41, c. 36, U. S. C. Tit. 20, sec. 55 added a proviso that there 
should be no limitation on the power of the Smithsonian to 
receive additional money or property “by gift, bequest or de¬ 
vice, and to hold and dispose of the same in promotion of the 
purposes thereof.” 

By 1929 the interest-bearing deposits with the Treasury had 
reached the one million dollars authorized by the statute. The 
Smithsonian has additional endowment funds, the income from 
which is available for expenditures under direction of the Re¬ 
gents for the purposes of the Institution. See Annual Reports 
of Smithsonian Institution for 1929, 1930, U. S. Government 
Printing Office. 

The result is that the Smithsonian Institution is not like 
those Government departments or agencies whose funds aye 
wholly derived from appropriations. Undoubtedly, it is bouhd 
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by the limits and conditions of specific appropriations which 
Congress may make for its benefit from time to time; but this 
marks the extent of applicability of the statutes on which ap¬ 
pellant’s argument rests. Otherwise the Smithsonian is free 
to fulfill its purpose by any arrangement or commitment di¬ 
rected to that end involving the use of its free funds. 

In the present case the Smithsonian had available funds 
from income from endowments to meet the first payments re¬ 
lating to the care and maintenance of the Gellatly Collection 
which fell due in October 1929 (C of C, 659). It saw fit to 
make a temporary borrowing of $10,000 to meet this commit¬ 
ment rather than using its free funds. In March and April 
1930 it used its own funds to meet further commitments total¬ 
ing $3,176.02. The loan was repaid and the additional 
$3,176.02 was restored to free funds when Congress made ap¬ 
propriation therefor in the spring of 1930, and thereafter all 
expenses of the Collection have been met from appropriations 
made by Congress for the purpose (C of C, 660; App. 45). 
While the findings do not analyze the motivation of these steps, 
it is reasonably apparent that the decision to resort to the 
temporary loan, and the temporary use of free funds, until 
specific appropriation should be made, resulted from the word¬ 
ing of the joint resolution of Congress of June 5, 1929, which 
authorized the Smithsonian “to include in its estimates of ap¬ 
propriations such sums as may be needful for the preservation 
and maintenance of the collection.” Thus it was known to 
the Smithsonian, before it accepted the Collection, that Con¬ 
gress intended to take care of the expenses of the preservation 
and maintenance of the Collection from the time of its acqui¬ 
sition. We find nothing in the statute defining the powers 
of the Smithsonian which prohibits its making a temporary 
borrowing in exoneration of its free funds for an objective 
within its purposes. In any event the effect of lack of au¬ 
thority would only concern the validity and enforceability of 
the lender’s claim. Our issue is whether the Smithsonian, 
being in possession of funds not derived from an appropria¬ 
tion, is controlled in their use by the statutes cited by plaintiff 
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which relate to expenditures or commitments dependent on 

congressional appropriations. Obviously the statutes are 
wholly inapplicable. Moreover, appellant does not have 
standing to attack the validity of the appropriation in the use 
of the appropriated funds. Alabama Power Co. v. I ekes, 302 
U. S. 464,478 et seq. 

If it were assumed, arguendo, that the statutes are appli¬ 
cable, there is no violation of them. Appellant, in her argu¬ 
ment below, directed attention only to the portions of the 
cited statutes which declare the necessity of a pre-existing ap¬ 
propriation. She ignored the other phrases which specifically 
authorize purchases or contracts in advance or in the absence 
of appropriations in certain instance. U. S. C. Tit. 41, sec. ! 
11 permits contracts or purchases when “authorized by law.” 
Title 31, sec. 665 permits expenditures or commitments be- j 
yond the current fiscal year when “such contract or commit¬ 
ment is authorized by law.” The Joint Resolution of f 
February 5, 1929 (C of C, 654, 655) was a direction to the 
Smithsonian to accept the Collection and an authorization to ! 
include all the expenses thereof in its requests for appropria- I 
tions. The language of the resolution gives to the situation ! 
the clear aspect of a transaction “authorized by law.” 

Finally, it is not true—as asserted by appellant in the court ! 
below—that Congress was misinformed as to the nature of the f 
arrangement. In the discussion immediately preceding the I 
enactment of the resolution, Senator Smoot, in answer to a j 
question as to whether acceptance involved an appropriation, j 
replied, “Only an authorization for an appropriation of about ! 
$68,000 hereafter for the preservation and maintenance of the 
collection.” See Cong. Rec. VoL 71, No. 20, pp. 1006, 1007, j 
May 8, 1929. The expense pursuant to the Smithsonian’s 
commitment up to the time of the removal of the Collection j 
to Washington, all of which were paid out of specific appro-1 
priations, totaled $69,680.58 (C of C, 672). 

For all the foregoing reasons we assert that title is law- ! 
fully and unimpeachably in the Smithsonian Institution to. 
hold “for the Nation.” 

i 
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II 

The issue of whether there was fraud on appellant’s ante¬ 
nuptial rights is not open on the record in this case. If it 
were open, it should be decided against appellant 

There are several reasons why this issue is not open here: 

1. The complaint does not plead such a cause of action. It 
proceeds on the basis that title never left Mr. Gellatly. Fraud¬ 
ulent conveyances are not void, but merely voidable. Under 
Federal Rule 8 (a) the issue of fraud, therefore, is not open. 

2. Appellant’s brief asserts that appellant is Mrs. Gellatly 
in her official capacity as administratrix (Br., p. 2). Although 
an administrator may perhaps in some circumstances—as where 
an attempted transfer by the decendent inter vivos was clearly 
defective—be under a duty to the heirs to take steps to recap¬ 
ture the property for the estate, no such duty exists where, as 
in the present case, the transfer was made in the presence of 
decedent’s lawyers, by a formal and clearly sufficient instru¬ 
ment containing a warranty clause, and where the decedent 
declared his purpose to make the gift before becoming engaged 
so as to make sure that his wife-to-be should have no claim 
on the property, and reiterated this purpose upon learning of 
her attack upon the transfer following the marriage. Mr. 
Gellatly could not have recalled the gift himself. Farmer v. 
Loyola College, supra, at p. 471-2. His administrator has no 
greater right. Fanner v. Loyola College, supra; Allegheny 
College v. Chautauqua National Board, supra. So the posi¬ 
tion of Mrs. Gellatly, personally, in the second division of the 
brief is directly in conflict with her duty as administratrix. The 
Federal practice as to joinder of inconsistent claims applies 
to the claims of a single plaintiff. The claims' of the estate 
and of Mrs. Gellatly personally are adverse, and could be 
united if at all, only pursuant to Federal third-party practice, 
which was not followed. Appellant’s choice of her official posi¬ 
tion as descriptive of her litigating position in this Court, auto¬ 
matically excludes her right to proceed in a personal capacity 
in view of the facts of the case. 

3. An examination of the record in the case as a whole shows 
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that it does not contain a factual basis for a claim of a fraud- ! 

i 

ulent conveyance; and for this reason, also, the issue of fraud 
is not open on the motions for summary judgment. The rec- j 
ord is built up in four stages, viz, 

First, the complaint and answer: They are devoid of alle- j 
gations of fraud on antenuptial rights. 

Second, appellant’s motion for summary judgment: This! 
adds as additional facts (upon appellee’s acceptance; see App. | 
42-43) the Findings of Fact of the Court of Claims. The find- ! 
ings relating to the relations of Mr. and Mrs. Gellatly are| 
found in paragraphs 11 to 14, 17, and 19, respectively, C of C! 
661-6; 668-70. In evaluating these paragraphs, we are surej 
the Court will be attentive to the fact that findings that Mr. or j 
Mrs. Gellatly said certain things, either orally or in writing, I 
do not establish anything more than the making of such state-1 
ments; and that the factual content of the statements is hear- j 
say, and therefore to be excluded except to the extent that 
statements may be regarded as admissions against interest. j 
Thus viewed, there is no finding by the Court of Claims that i 
an engagement to marry ever existed. This is a significant! 
circumstance. As early as 1930 Mrs. Gellatly contacted the! 
Smithsonian for the purpose of accomplishing a return of part; 
of the Collection (C of C, 662) and also sought relief through \ 
Congessional action (C of C, 669). She sought a return of the! 
property, or damages, in the New York courts in 1932 and 1934 j 
(C of C, 668,669). Her continuing persistence is manifest. It j 
is unthinkable that if a basis existed for a justifiable attack on! 
the conveyances on the ground of either an actual engagement! 
or some sort of equivalent understanding prior to Mr. Gellatly’s 
transfers it would not have been so advanced before the Court; 
of Claims as to have lead to a finding on the subject one wayj 
or another. The findings merely set forth the proposal of| 
marriage dated September 2, 1930 (C of C, 661) and the fact; 
of marriage on September 24, 1930 (C of C, 662). The in-; 
ference is that there was no evidence on the matter calling for; 
a different or further finding or comment. The final inference 
is that if an earlier engagement or anything approaching it; 


i 
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actually existed, a claim and supporting evidence would have 
been presented.* 0 

Third, a further addition of facts to our record was made 
by the affidavit of Appellee. It contains nothing as to ante¬ 
nuptial arrangements or understandings. 

Fourth, the remaining vehicle for building the factual record 
in our case is Appellee’s requests for admissions under Rule 36, 
and Appellant’s responses thereto. There is nothing in any 
of the requests relating to ante-nuptial relations. However, 
to the responses there were appended by appellant copies of 
certain affidavits filed by her in proceedings in the Surrogate’s 
Court in New York, in which affidavits it was asserted that Mr. 
and Mrs. Gellatly’s engagement occurred in 1928 and in which 
also appear allegations of fraudulent misrepresentations to in¬ 
duce the engagement and marriage. These New York affi¬ 
davits are found at pp. 33-38 of the Joint Appendix, and are 
referred to as “Exhibit A” and “Exhibit B.” They will be 
similarly referred to herein. Appellant refers to and relies on 
Exhibits A and B in support of the arguement in the second 
division of her brief. This presents a question as to whether 
they are part of the factual basis of this case We think it clear 
that they are not. 

* If one were to consider the statements made by Mr. and Mrs. Gellatly, 
in the documents which are incorporated into the findings of fact of the 
Court of Claims, as being of evidenciary significance, it would appear from 
his proposal of September 2, 1930 that although they had “discussed” the 
matter, he had been most careful not to bring the matter to an understand¬ 
ing until after he had completed the transfers to the Smithsonian (C of C, 
603); that the talk had been “recent”; that Mrs. Plummer had known for 
some time of Mr. Gellatly’s intention to give the Collection to the Smith¬ 
sonian (C of O, 665); and that she apparently did not question the validity 
of the transfer of June 13, 1929 (C of C, 662, 664-6). The statements of 
Mr. Gellatly in the letter of November 7, 1939 (C of C, 663) and of Mrs. 
Gellatly in her letter in December 14, 1930 (C of C, 665) are in conflict as 
to whether she knew of his limited means when she accepted him. State¬ 
ments of a factual nature occurring in the opinion of the Court of Claims 
are not parts of the admitted facts on which the motion for summary Judg¬ 
ment are based (App. 10, 42). Moreover, they are not in conflict with what 
has just been noted. The statements on page 677 as to Mrs. Gellatly’s knowl¬ 
edge at the time of marriage, when read in their entirety and in the light 
of the actual findings of fact, do not go beyond ignorance of assets in addi¬ 
tion to the Collection, which she knew about. There is no statement in 
the opinion that Mr. and Mrs. Gellatly were engaged prior to September 
1930. 


The requests for admissions, on which Appellant presumably j 
hangs a claim of right to bring in Exhibits A and B are numbers j 
15-24, found at App. 15-18. The requested admissions are j 
(a) that affidavits of appellant, containing certain quoted j 
words, were filed in proceeding in New York in 1932,1934, and j 
1938; and (b) that the statements of fact in the quoted parts j 
are true. None of the statements of fact of which admission j 
was thus requested has anything whatsoever to do with ante- j 
nuptial relations. They are wholly limited to matters concern- ! 
ing the applicability of the statute of limitations to the present ! 
case, viz, that appellant, at least as early as the dates of the j 
affidavits in 1932,1934, and 1938, was aware of the transfers to j 
Smithsonian; that she “intended to questi6n [their] validity— 
on any and all grounds which—are sufficient;” that she re- j 
garded the transfers as illegal or ineffective; and that she had j 
made demands on the Smithsonian and its officers and secre- j 
taiy which had been refused. Appellant’s response unquali- ! 
fiedly admitted all these things, but then went on to add i 
Exhibits A and B, which consist of unquoted parts of the 
affidavits. 

There are several reasons why this Court should not treat 
either exhibit A and B or the statements made therein as 

* t j 

facts in the present case, vi z, ' ' j 

(a) The responding party under Rule 36 is limited to an j 
admission or a denial or to a “statement setting forth in detail 
the reasons why he cannot truthfully admit or deny.” The ! 
rule has always been construed with great strictness. 
Nekrasoff v. U. S. Rubber Co. (S. D. N. Y.), 27 Fed. Supp. 
953, 954-5; Walsh v. Conn. Mtl. Life Ins. Co. (E. D. N. Y.), | 
26 Fed. Supp. 566; Thomas French & Sons, Ltd. v. Carieton 
Venetian Blind Co., Inc. (E. D. N. Y.), 2 F. R. S. 391; Wilkin¬ 
son v. Powell, (C. C. A. 5), 149 F. (2d) 335; In re Independent 
Distillers of Kentucky (W. D. Ky.), 34 Fed. Supp. 724, 729;} 
Momand v. Paramount etc. (D. C. Mass.), 36 Fed. Supp. 568; j 
In re Stein (N. D. HI.), 5 F. R. S. 493; Smyth v. Kaufman (C. j 
C. A. 2), 114 F. (2d) 40. Upon admitting the truth of thei 
requests, appellant automatically was at the end of the re¬ 
sponse permitted her under the Rule. 
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(b) Hie response goes no further than to allege that Ex¬ 
hibits A and B were filed in the New York litigation. There 
is no affidavit that the statements therein are true. It will 
be noted, moreover, that the response is that of appellant's 
counsel, not of appellant herself. Passing by any question 
of the right of counsel to execute responses under Rule 36, it 
is of course true that the hearsay rule would preclude his 
establishment of the statements in Exhibits A and B as evi¬ 
dentiary facts. Moreover, the request for admissions in this 
case followed the usual form which reserves to the requesting 
party the right to object to the admissibility of the responses. 
There is, of course, such objection here. The purpose of Rule 
36 is to establish facts desired by the requesting party; it is 
not designed to serve as a vehicle few establishing as facts 
matters of interest to the responding party through the device 
of appending allegations to a response with no opportunity 
for the requesting party to admit or deny. 

(c) The evidentiary rules as to “completeness” in case of 
the offering of only a part of a statement or document do not 
justify the injection of Exhibits A and B into our case. Re¬ 
quests 15-24 had no significance or purpose other than as a 
means few requiring admission of the truth of the facts stated 
in the quotations and fixing the time of occurrence of those 
facts. Admission of the genuineness of the documents was 
not requested. Since the documents were not given signifi¬ 
cance as such, the rule of completeness does not justify the 
insertion of the entire documents. Since the subject matter 
of the requests had nothing to do with statements of appellant 
as to antenuptial relations, the rule of completeness does not 
call for, nor justify, the injection of statements on that sub¬ 
ject. Wigmore on Evidence, 3rd Ed. (1940) Yol. VII, § 2113. 
GencareUa v. Fyfe (C. C. A. 1) 171 F. (2d) 419. Cf. Lupton v 
Day, 211N. C. 443,190 S. E. 722. 

This brings us to our final position on this phase of the case 
that even if the record were to be treated, arguendo , as sup¬ 
plemented by Exhibits A and B, it would not support the con¬ 
clusion contended for by appellant in the second division of 
her brief. The statements in the first paragraph on App. 34, 
and the second paragraph on App. 35 are to the effect that ap¬ 
pellant was aware of the transfers prior to the marriage. Hav- 
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ing proceeded in the face of such knowledge she cannot base a 
claim of fraud on the making of the transfers. On page 34 we 
find the statement that “the engagement occurred some time 
in September 1928”; but the verity of that statement is re¬ 
butted by the later statement in the last complete paragraph 
on page 35 that “on September 2,1930, in order to induce [me] 
to marry him, [Mr. Gellatly] wrote [me] requesting [me] to 
accept him.” At the top of page 38 is a statement indicating 
consideration by Mrs. Gellatly at an early date of the prose¬ 
cution of a claim of fraud on antenuptial rights. Its obvious 
abandonment is the best possible proof of its lack of merit. 

Finally, attention is directed to the fact that appellee is sued 
individually, not officially as Secretary of the Smithsonian, and 
that neither the Smithsonian nor the United States is a party. 
Appellant’s argument proceeds on the basis that title is in 
the Smithsonian or the United States and that the transfer is 
voidable as to it. While we do not concede that it would be 
voidable if either were a party (since there is no evidence of 
knowledge of or participation in the alleged fraud, and a con¬ 
sideration was given that was both adequate and sufficient; 
see Am. Law Inst. Restatement, Contracts, secs. 75, 77, 81, and 
paragraphs 5, p. 5, and 51, p. 8, supra), it surely must be true 
that a decree against Alexander Wetmore personally cannot jbe 
obtained because of the acts of others who are not parties, nor 
privies of Dr. Wetmore personally. 

111 ! 

i 

All causes of action in favor of appellant are barred by the 
statute of limitations or laches 

i 

The first matter which requires attention on this phase |of 
our problem is the relation of appellee to the Gellatly 
Collection. 

Obviously Dr. Wetmore’s only connection with the Collec¬ 
tion is as Secretary of the Smithsonian. His powers and 
duties with reference to the Collection, as Secretary of the 
Smithsonian, are those defined by the statute—namely, to 
‘have charge of the building and property of the Institu¬ 
tion * * * and * * * discharge the duties of librar¬ 
ian and keeper of the Museum.” Act of August 10, 1846; 9 
Stat. 102, c. 578, sec. 7, U. S. C. Title 20, sec. 46. He holds 
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his office and discharges his statutory duties wholly subject 
to the direction and control of the Regents. Obviously he has 
no power of disposition of the Collection. 

Appellant has at all times insisted that appellee is sued 
only as an individual and not in his official capacity as Secre¬ 
tary of the Smithsonian. The summons and the caption of 
the complaint describe appellee only as an individual. The 
demand which is Exhibit B of the complaint is addressed to 
appellee personally. Appellant asserts that appellee person¬ 
ally is “in possession” of the Collection (Br. 2, 13). 21 

It is believed that appellant's insistence that the position of 
appellee is that of an individual represents an attempt to avoid 
the bar which the statute of limitations would so clearly inter¬ 
pose were appellee treated as sued in his capacity as Secretary. 

If appellant were sued in his capacity as Secretary, or if, 
as a matter of law, he is to be regarded as occupying that status, 
his custody and that of his predecessor Secretary, Dr. Abbott 
were of precisely the same character. If their several custodies 
be regarded as possessions of the Smithsonian for like periods, 
the cause of action against it arose much longer ago than the 
three-year limitation period. Causes of action for conversion 
based on a charge of wrongful possession, and actions of re¬ 
plevin following a wrongful taking (See p. 10, supra), are prose¬ 
cutable, irrespective of a demand and refusal, at any time after 
the inception of wrongful possession, which the plaintiff claims 
to have existed here from the time of each gift by Mr. Gellatly 
in 1929, 1930 and 1931. It must be equally clear that where 
possession is permissive until a demand, and the cause of action 
arises only upon a demand and refusal, it becomes prosecutable 
upon the first refusal. Demands on the Smithsonian, its Re¬ 
gents, and its Secretary were made and refused as early as 1932- 
1934. See p. 8, supra. On either theory, therefore, an action 
against the Smithsonian was long since outlawed. Surely 

“ We thtnfr it clear that Alexander Wetmore was not in “possession” of, 
but was only a mere custodian of, the Collection, whether in his capacity 
as Secretary or personally. Qibson v. St. Paul Fire d Marine Ins. Co., 117 
W. Va. 156; 184 S. E. 562, 563; Shipp v. Patton, 29 Ky. L. 480, 98 S. W. 1083; 
Tarbox v. Tarbox, 111 Me. 374, 89 A. 194, 198; Boutriffht v. State, 121 Tex. 
Cr. 578, 51 S. W. (2d) 311, 313. This position and its consequences are not 
expanded for the reason that other considerations make it so clear that 
the action is barred. 
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authorities need not be cited to support the proposition that the j 
cause of action cannot be revived by the device of making a j 
new demand upon a new Secretary. On such a theory the j 
action could never be barred, since all Secretaries must die and j 
have successors. If it be suggested that Secretaries may be 
sued in their official capacity separately from and without ! 
joinder of their principals, it is clear that a cause of action 
against Dr. Abbott was barred long before the end of his term j 
of office. For the reasons stated in the next paragraph, such j 
a result would also bar the present claim against appellee. 

If we approach the problem on the basis that appellee is sued! 
personally, the action is barred because of the prior open and j 
adverse custody of Dr. Abbott, the preceding Secretary. If I 
Dr. Wetmore is amenable to suit personally, Dr. Abbott can be j 
given no different status; so that what we have is two periods 
of alleged wrongful possession, the first of which endured to | 
appellant’s knowledge, and in spite of her demands, for four-j 
teen years. Upon such a basis all rights or title of appellant 
in or to the collection were irrevocably lost long before appellee 
became Secretary. The modem trend of decision is to holdj 
that an open, adverse possession of personal property for thej 
period of limitations of suits for recovery of personal property! 
creates title, as in case of land. See excellent discussion and 
cases in Russell, “Limitations and Adverse Possession,” Little, 
Brown & Co., Section 4, “Title by Prescriptive Limitation :| 
Personal Property.” In the court below, appellant argued that 
immunity of appellant was dependent on his being able to 
“tack” his custody to that of Dr. Abbott, and that the decisions 
do not warrant it. In none of the cases cited by appellant had 
any one of the prior converters had possession for the statutory 
period. Each case is based on the proposition that each prior 
possessor had not held possession long enough to accomplish a 
loss of the original owner’s rights by operation of the statute,; 
so that his transferee’s possession was derived from a wrong¬ 
doer who could pass no title, with the final result that each 
successive possession was wrongful from its inception and could 
not become unassailable until it exceeded the statutory period; 
None of the cases holds that a prior converter whose right of 
possession had become unassailable by the original owner, be- 
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cause it endured for the statutory period, could not pass his 
rights to another person. The intimation of the opinion—see 
particularly San Francisco Credit Clearing House v. Wells, 196 
Cal. 701,239 Pac. 319—is that he could. 

The possibility of concealment of personalty might in cer¬ 
tain instances justify rules as to personal property different 
from those applicable to realty. But we see no reason why 
the real estate rules should not apply in cases involving per¬ 
sonalty where the holdings have been open and adverse. The 
presumption arising from the claimant's inaction is equally 
forceful. The policy of repose on which statutes of limitation 
are based is equally applicable. The contention has particu¬ 
lar force where it is sought to tack the periods of possession 
of persons who do not occupy the position of independent 
individuals, each acting in his own right, but who on the con¬ 
trary, as in our case, are all acting only as agents of a com¬ 
mon principal. Adverse possession of realty by a person 
acting in a representative capacity is treated as the holding 
of his principal. Successive agents of a common principal 
are in privity with one another through their relationship to 
the principal. In our case the possession by the Smithsonian, 
and the custody of the collection by its secretaries and the 
denial of the plaintiff's claims, has been open and adverse and 
known to the plaintiff for seventeen years before this suit was 
brought. 

The plaintiff in certain parts of her briefs in the District 
Court sought to support her claim under what she asserts to 
be the doctrine of United States v. Lee, 106 U. S. 196. A ques¬ 
tion therefore arises in our case as to the applicability of the 
statute of limitations to possessory actions of that character, 
assuming, for the sake of argument, that the Smithsonian In¬ 
stitution in its dealings with the Gellatly Collection may 
properly be assimilated to the United States in its dealings 
with the lands involved in the Lee case. The important issue 
in the Lee case was one of jurisdiction, and there is no discus¬ 
sion of limitations. 22 Our immediate question is whether there 

“The trial court specifically found that the action was brought before 
the expiration of the period of limitation applicable to ejectment actions. 
See Lee v. Kaufman, Fed. Case No. 8191, 3 Hughes 36, 15 Fed. Case 162, 
163. It is suggested that the specificity of the discussion reveals an opinion 
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is anything in the reasoning by which the court reached its ! 
conclusion to take jurisdiction, or in any other cases of a simi- • 
lar character, which warrants a conclusion as to the time within | 
which such an action must be brought. 

Certain commentaries on the Lee case seem to be to the effect j 
that its emphasis is the divorcement of the United States and ! 
its officials for the purpose of such a possessory action. In this i 
view, questions as to the applicability of statutes of limitations I 
would be left to the general rules relating to situations where | 
there has been a succession of individuals in possession, or a ! 
succession of agents holding possession for a common princi- | 
pal. For reasons just stated above these rules would bar the j 
present prosecution. 

Other commentaries on the Lee case allude to the fact that j 
the opinion subordinates the officials in charge at the moment j 
to an inferior or insignificant degree of importance; that itj 
treated as quite unimportant who might have been the officers j 
in charge; that nothing turned on their actions; and that the; 
jurisdictional issue was settled, the court's discussion was wholly I 
of the question of title of the United States. Upon such an ap-; 
proach it would seem to be a reasonable inference that if an 
issue of limitation had been present the court would have de- j 
cided it on the basis of the acts of the United States and not 
on whether there had been one or more agents in charge, nor 
on the duration of their several custodies. Applied to our 
case the application of the statute would be related to the acts 
of the Smithsonian and not to those of its Secretaries few thej 
time being. If so related, the present action clearly is barred. I 

Finally, it is to be observed that the District of Columbia 
three-year Statute of Limitations is applicable to claims to set 
aside fraudulent conveyances. As pointed out in part II of! 
our argument, we do not believe that appellant has a right to 
assert a claim of violation of alleged antenuptial rights on the! 
present record; but if it be assumed that there ever was a 
violation of such rights, the statute bars a suit for their relief! 
at this late date. See statute, p. 9, supra ; and Washington 

i 

— 

of the trial court that the Virginia statute of limitations would have barred 
the action at the end of the statutory period. 

J 

I 

• I 

I 

* 

I 

i 

i 

i 

I 
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Loan <& Trust Co. v. Darling, 21 App. D. C. 132,140; Moran v. 
Schlosberg, 67 App. D. C. 163,165-6; 90 Fed. (2d) 408,410-11. 

IV 

The proceedings in, and the findings and decision of, the Court 
of Claims bar or estop the prosecution of the present action 

The proceedings in the Court of Claims were clearly within 
the jurisdiction of that court, which is not limited to that con¬ 
ferred by United States Code, Title 28, section 250, but includes 
also that conferred by Title 28, section 257. References under 
section 257 are made when a bill is pending for payment of a 
claim against the United States “legal or equitable , or for a gift, 
grant or bounty.” The reference calls not only for a report of 
the facts (including those bearing on laches or limitations) but 
also for “such conclusions as shall be sufficient to inform Con¬ 
gress of the nature and character of the demand, either as a 
claim, legal or equitable, or as a gratuity against the United 
States, and the amount, if any, legally or equitably due jrom the 
United States to the claimant.” It thus appears that it is the 
duty of the court to make and state conclusions of law—i. e., 
whether the request upon the Congress is for a mere gratuity or 
bounty or is a legal or equitable claim, which may have failed 
of prosecution because of sovereign immunity or from excusable 
causes. 

The plaintiff did not abstain from the proceedings, which 
she was not under compulsion to join in, but on the contrary 
was represented by counsel, and filed a formal petition (App. 
19-23) which placed in issue the legal question of ownership 
of the Gellatly Collection. The prayer of the petition was 
that the court “report to the House of Representatives that 
the plaintiff was the sole owner of the property * * * 
that she was wrongfully deprived thereof * * * that her 
demands for the collection or its value have been refused 
* * * that there is due and owing [her] such * * * 
sums as shall represent just compensation under the Consti¬ 
tution * * *.” The Court stated, “the Administratrix 
attacks the validity of the transfer [and] claims to be the 
owner.” (C of C, 672.) So it may . be fairly said that the 
court made and reported its legal conclusions not only pur- 



suant to the statute but in accordance with the request of 
the plaintiff. 

These conclusions were: 

i 

* * * the court decided that the plaintiff was not j 
entitled to recover, * * * (C of C, 672.) 

The question is whether Charlayne Gellatly, as ad¬ 
ministratrix of the estate of John Gellatly, deceased, j 
is legally or equitably entitled to relief. (C of C, 676.) j 
Whether the transaction be construed as a gift, a j 
transfer or an assignment, it was in either event com- j 
plete and binding. It was never repudiated by John j 
Gellatly, but on the other hand expressly confirmed j 
by him. There is no basis in law or in equity to set j 
aside the gift or transfer and no basis in law or equity j 
to allow a recovery in behalf of the Gellatly estate, j 
(C of C, 676.) ! 

Whether any sum should be appropriated directly 
for Mrs. Gellatly by way of a gift, grant or donation j 
to her in the circumstances is a matter for the determi- j 
nation of the Congress. Certainly the Gellatly estate ! 
has no claim either legal or equitable against the Gov- j 
emment, since the National Gallery of Art and the 
Smithsonian Institution have lived up to their agree- j 
ment with Mr. Gellatly in every way. (C of C, 677.) j 

The findings and conclusions of the Court of Claims in Cong, j 
No. 17847 would be binding on the plaintiff in further pro- j 
ceedings in that court. Ryrnarkiewicz v. United States, 42 C. 
Cls. 1; Hartiens v. United States, 42 C. Os. 42. We have ; 
found no case holding that they are not equally binding in 
an action between the same parties or their privies in another j 
court, and, on principle, believe they should be. The cases 

In the Ryrnarkiewicz case the \ 


cited above support our view, 
court says, at pages 3 and 4: 

While the jurisdiction and proceedings in this court 
are std generis, and particularly so in Congressional 
cases, there is no reason why its final conclusions upon 
the trial of a case, in whatever form these conclusions 
may be rendered, should not have the force and sta¬ 
bility of the final decisions of any other court. Wheth- 
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er a formal judgment is entered under its general juris¬ 
diction, or a finding of facts is made in a Congressional 
case, in either case it is the final decision of this court 
and res judicata subject only to the limitations 
mentioned. 

“Judgments are the judicial sentences of courts, ren¬ 
dered in causes within their jurisdiction, and coming 
legally before them.” ( Pierce v. City of Boston , 3 
Mete., 520.) 

“A judgment is the authenticated decision of the 
court, obtained in a suit, upon the relative claims of 
the parties.” (Abbott’s Law Dictionary.) 

We might here add that the rule of res judicata is 
not alone applicable to what are generally considered 
by the profession as judgments, but judgments in the 
broader sense of the word, as embracing determina¬ 
tions and conclusions of other bodies than courts when 
the matter is within their jurisdiction. 

As was said by Earle, J., in the case of Brown v. 
Mayor (66 N. Y. 385): 

“When a matter in controversy between parties has 
been submitted to a competent judicial tribunal, its 
decision thereon is final between the parties until it 
has been reversed, set aside, or vacated; and the rule of 
res judicata applies not only to the judgments of courts, 
but to all judicial determinations, whether made by 
courts in ordinary actions or in summary or special pro¬ 
ceedings, or by judicial officers in matters properly sub¬ 
mitted for their determination. (Id., 390.)” 

See similar statements at page 51 of the decision in the 
Hartiens case. If the court feels that an absolute bar does 
not exist, we urge that the plaintiff should nevertheless be 
estopped. Having sought findings of fact and conclusions of 
law by a Federal court which had jurisdiction to make such 
findings and conclusions, and having participated fully in the 
judicial consideration of the matter to that end, it strikes us 
as outrageous that the time and attention of another Federal 
court can be immediately demanded for a relitigation of pre¬ 
cisely the same questions. 
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V 

• . ' ** J* 

The present case is a suit against the United States to which 

it has not assented, and to which it is an indispensable 

party 

The will of John Smithson devised his residuary estate “to 
the United States of America, to found at Washington, under 
the name of the Smithsonian Institution, an establishment for 
the increase and diffusion of knowledge among men.” The 
United States accepted the property and “said trust”. 23 The 
property has been and still is in the possession of the Smithso¬ 
nian Institution. The nature of the “establishment”, under 
the name of Smithsonian Institution, and the disposition of the 
bequest and the income therefrom and from subsequent do¬ 
nations “for the purposes thereof’, 24 demand that in situations 
like the present one the Smithsonian be regarded as an agency 
of the United States. 

That the case is an unauthorized suit against the United 
States is a proper conclusion from the cases of Minnesota v. 
Hitchcock, 185 U. S. 373, 386; Louisiana v. McAdoo, 234 U. S. 
627; Land v. Dollar, 330 U. S. 731, 738, and cases cited. Cf. 
Reynolds Corporation v. Morse (D. C.), 81 F. Supp. 137. 

CONCLUSION 

For all the foregoing reasons, the judgment of the District 
Court should be affirmed. 

Respectfully submitted. 

H. G. Mohison, 

Assistant Attorney General, 
George Morris Fat, 

United States Attorney, 
Attorneys for Defendant. 

Of Counsel: j 

Edward H. Hickey, j 

Special Assistant to the Attorney General. j 

Marvin C. Taylor, j 

Special Attorney, Department of Justice. 

“Act of August 10,1846; c. 178, 0 Stat. 102. See also Act of July 1,1836, 
5 Stat 64; and “The Smithsonian Institution, Origin and History,” Rhees, 
U. S. Government Printing Office 1901, VoL L page 6. 

“ U. S. C. Title 20, sec. 55. j 
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S UMMAR Y OF ARGUMENT. 

I * 

The position of the Appellee that the title to the Gellatly 
collection is in the United States is not supported by the 
record facts nor by the law applicable thereto, and this is 
true whether the transaction be viewed as a “sale” or as a 
“gift.” Appellee has failed to establish, as a matter of 
law, that title to the Gellatly collection passed to the United 
States in any manner. 

Appellant maintains that the issue of fraud is properly 
before this Court for consideration and that this Court may 
dispose of the case upon that issue, for the reason that the 
facts of record fully support Appellant’s position that the 
attempted transfer was a fraud on her antenuptial rights. 
Exhibits “A” and “B” forming a part of Appellant’s 
Affidavit in Response to Appellee’s Request for Admission 
were not objected to by defendant below and therefore the 
question of their admissibility cannot be raised in this 
Court for the first time. 

The record facts clearly show a planned, deliberate, cal¬ 
culated fraud by Gellatly upon Appellant. 

The Statute of Limitations has not barred this action nor 
has title passed out of the estate to anyone as the result 
of the lapse of time. This action was brought against 
Alexander Wetmore individually, as a tortfeasor, well with¬ 
in the bar of the Statute of Limitations provided in the Dis¬ 
trict of Columbia Code. Appellee cannot tack to his period 
of holding of the collection the period of holding of his 
predecessor, Dr. Abbot. No prescriptive right has divested 
the estate of the collection under the lex loci. 

The prior proceedings in the United States Court of 
Claims do not bar or estop Appellant from pursuing the 
present action. The action taken by the Court of Claims in 
the prior case was not, in effect, a judgment or decree but 
merely, under Congressional mandate, a report to the Con¬ 
gress of the facts presented to that Court. Under the doc¬ 
trine of United States v. Lee, 106 U. S. 196, and Land v. Dol¬ 
lar, 330 U. S. 731, this possessory action may be maintained 
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against Wetmore individually. This is not a suit against 
the United States to which it has not assented, and not one 
to which it is an indispensable party. 

ARGUMENT. 

Preliminary Statement. 

In Appellee’s Brief, five main points are made. These, 
in substance, are as follows: 

(1) That John Gellatly, during his lifetime, made an “un- j 
impeachable transfer” of the Gellatly collection to the j 
Smithsonian Institution. 

(2) That the issue of fraud raised by Appellant is not ! 
open for consideration by this Court; 

I 

(3) That the statute of limitations has barred all causes j 

of action by the Appellant in favor of the Appellee; j 

(4) That the prior proceedings in the United States j 
Court of Claims bar or estop the prosecution of the present 
action; 

' i' 

(5) That the present case is a suit against the United 
States to which it has not assented, and to which it is an j 
indispensable party. 

i 

Before undertaking to make direct reply to Appellee’s j 
Brief, it is thought that it may be helpful to the Court if the j 
following statement is made. 

The direct facts of this case are as follows: 

t ' . i 

(1) John Gellatly owned a valuable collection of art; j 

(2) He desired that the United States should have this! 
collection; 

(3) With this end in view, he carried on negotiations 

with representatives of the Smithsonian Institution and/or ! 
the United States Government. These negotiations tran¬ 
spired in the early part of 1929; j 
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(4) The negotiations culminated on June 13, 1929 in the 
execution by John Gellatly, on the one hand, and the Smith¬ 
sonian Institution or the United States on the other, of a 
simple contract of bargain and sale. 

The difficulty in which Appellee finds himself is borne 
of several indisputable facts, the first and most important 
of which is that Appellee cannot and does not ask this 
Court to ignore the existence of the contract of June 
13, 1929. 

If this were a suit between private individuals who had 
previously negotiated for the disposition and acquisition of 
personal property and if, as here, they had finally resolved 
their negotiations into a single, complete document and if 
such document were clear and unambiguous on its face, this 
Court would have to decide just one question, which is, Did 
the title to the property pass by virtue of this contractf 

There is no question here as to what property was in¬ 
tended to be conveyed. All of the terms of the contract are 
plain and clear. Therefore, the Court need not and cannot 
go beyond or outside the four comers of that paper in order 
to determine that the parties thereto, intending to sell and 
buy, did something else. To completely ignore the contract 
of June 13, 1929 is to do violence to every principle and 
precept of jurisprudence. Therefore, Appellant says 
that as a first step in this case, this Court must consider 
the contract of June 13, 1929, and having considered 
it and having applied the law thereto, it must decide 
that that contract is a legal nullity but nevertheless that 
it represents the considered act of Gellatly and the Smith¬ 
sonian Institution or its alter ego, the United States. 

The contract of June 13, 1929 must be held to be void as 
in clear derogation of applicable Federal statutes. The 
Court must give credence to the contract, not as a valid con¬ 
tract, but as evidence of the intention of the parties. 

At this point then, for the first time, the Court is per¬ 
mitted to consider whether or not the title to the Gellatly 
collection passed by some means other than by contract of 
bargain and sale. The only other established legal method 


which finds even colorable support in the record is that of 
gift. When the fundamental law of gifts is applied to the 
facts of this case the Court must conclude that the consid¬ 
eration which passed here completely and efficaciously neg-1 
atives the conclusion that a valid gift had been made. 

The third aspect of the matter which is raised by the 
Appellee is that a “promissory estoppel’’ prevents Ap¬ 
pellant from maintaining that the title to the collection has 
not passed. 

There is no factual ground upon which the principal of i 
“promissory estoppel” may be based. It is not even con-! 
tended by the Appellee that such facts exist. 

The subordinate arguments upon which Appellee relies, 
such as the question of the bar of the statute of limitations i 
or of laches, the question of res judicata, and the ques- ! 
tion of whether this is a suit against the United States, will j 
be discussed hereafter. , j 

• i 

i 

L 

i 

The Argument of Appellee, as Set Forth Under “I” of His j 
Brief in No Wise Supports Appellee’s Proposition That i 
There Was an Unimpeachable Transfer of the Gellatly j 
Collection to the Smithsonian Institution. 

At pages 17-27, inclusive, of his Brief Appellee under- ! 
takes to convince this Court that Gellatly has made a valid I 
“transfer” of the bulk of his art collection to the Smith- ; 

i 

sonian Institution. 

In the first paragraph, beginning on page 18 of Appel- 
lee’s Brief, he contends that valid title to the Gellatly col- j 
lection passed to the Smithsonian Institution by saying, in j 
effect, (1) that, as title to personal property “can be trans- j 
ferred by delivery of possession coupled with an intention j 
of both parties to effect a transfer”; and (2) that “as title j 
to personal property may also be transferred by an appro¬ 
priate instrument of conveyance”; and (3) that as there j 
“was delivery of possession and the intention to transfer 
was unequivocally documented”, therefore title passed. 
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In effect, what Appellee says is that title to personal 
property may he transferred by gift; that title to personal 
property can be transferred by “appropriate instrument 
of conveyance”, and that these things being so, it is not nec¬ 
essary to define the method by which title has been trans¬ 
ferred. Here, the Appellee adopts precisely the same for¬ 
mula as that employed by the United States Conrt of 
Claims, in order to reach the conclusion which he desires. 
From all that appears in Appellee’s Brief, it is his conten¬ 
tion that if title did not pass by virtue of a valid gift and if 
title did not pass by virtue of a valid sale, ergo, it passed 
as a result of combination of these two methods and/or 
some other method, device, or form which Appellee either 
cannot or will not describe. The Court should note that, 
at page 18 of Appellee’s Brief, the following appears: 

I 

“Obviously, therefore, title did pass; and the proper 
label to be put on the transaction is unimportant as 
long as the Smithsonian does what was required of it; 
since classification one way or another only concerns 
the remedy in case of default, • • # . We, therefore, 
discuss the nature of the transaction only because the 
issue has been raised in Appellant’s Brief and by way 
of possible assistance to the Court should it feel under 
the necessity of ruling upon the matter.” 

Appellant submits that the foregoing statement demon¬ 
strates that Appellee cannot take a definite position be¬ 
cause he knows that such cannot be supported by the un¬ 
disputed facts of the case and the law applicable thereto. 

At the top of page 19 of Appellee’s Brief, the following 
appears: 

“We believe the transaction may be properly called 
a gift, notwithstanding we also believe that the commit¬ 
ments and acts of the Smithsonian constitute a consid¬ 
eration or its near relative, a promissory estoppel.” 

If Appellant understands the import of these words, 
a fair paraphrase would be that the transaction by which 
the title passed, as claimed by Appellee, to the Smithsonian, 
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was a gift although it was also a sale supported by con¬ 
sideration (the contract of June 13,1929) and that, in any 
event, Appellant cannot be heard to say that title did not 
pass in some way . j 

There is no dispute but that on June 13, 1929, John j 
Gellatly and Dr. Abbot signed a document which, on its j 
face, is a simple unambiguous contract of bargain and sale, j 

It is axiomatic that a court will not look beyond the four 
corners of such a document unless the import of such is so | 
ambiguous as to justify the Court in resorting to outside j 
evidence in order to determine what the intent of the par-1 
ties was. See Bast v. First National Bank of Ashland , 101j 
U. S. 93, 95, 25 L. Ed. 794, 796, and In Re Brodie (C. C. A. | 
8), 128 Fed. 665, 674, 675. Appellee does not make ; 
the point nor is it possible to do so, that the j 
contract of June 13, 1929, is other than what it! 
purports to be i.e., a contract of bargain and sale. 
The reason for the attempt on the part of the Appellee 
to present the issue in this case to the Court, screened by a 
veritable cloud of confusing, ambiguous, and cryptic words,! 
is that therein lies his only hope of convincing the Court of! 
the virtue of his position. 

If the United States Government, which has spent money! 
in connection with the Gellatly collection, were the defend 
dant in this case, then Appellant might consider it nec¬ 
essary to reply to this phase of Appellee’s Brief. Quite 
obviously, such cases as that of Allegheny College v. Na¬ 
tional Chautauqua Bank , 246 N. Y. 369,159 N. E. 173 (Ap¬ 
pellee ’s Brief, p. 19), has no application here for the very 
cogent reason that it is not even contended by the Appel¬ 
lee, (Wetmore), that he spent any money in connection with 
the Gellatly collection or that he has changed his position 
upon the faith of any promise which Gellatly may have 
made to the United States or to the Smithsonian Institution 

i 

in respect of which Appellee says he has no privity (Ap¬ 
pellee’s Brief, p. 33), 
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In this connection, it is interesting to note that in the case 
of Deery’s Lessee v. Cray , 5 Wall. 795, 18 L. Ed. 653, the 
Court said that— 

i 

“No party can rely upon estoppel growing out of a 
transaction to which he was not a party nor a privy 
and which in no manner touches his rights. There is 
no mutuality, which is a requisite of all estoppels.” 

The Court will find that the cases of Doty v. Willson , 47 
N. Y. 580; In re Nisbet’s Will > 139 A. D. 1; 123 N. Y. S. 414, 
affirmed 199 N. Y. 569, 93 N. E. 1135 have no application to 
the question at issue. (Appellee’s Brief, p. 19) 

The Doty case does not hold that a valid gift was made 
where the transferee agreed to pay interest thereon to the 
transferor. The New York Court of Appeals remanded the 
case for rehearing to the Supreme Court of New York 
County for the purpose of ascertaining from the facts 
whether or not a valid gift was made, and this is the posi¬ 
tion in which that case was left. It lends no support to the 
Appellee’s thesis in this respect. 

The Nisbet case holds that the payment of interest by a 
donee to a donor upon the amount of a gift does not invali¬ 
date the “gift” where the recipient of the gift would have 
received exactly the same thing which he was entitled to 
receive from the donor, her mother, who died intestate. The 
amount of the “gift” was in the nature of an advancement. 

The Appellee adverts to the subject of “charitable sub¬ 
scriptions” and to the principle of “promissory estoppel”, 
which latter Appellee considers to be the “near relative” 
of “consideration.” 

While what the Appellee says in these respects may be 
of some interest to the Court, it has no bearing upon the 
question before the Court for the obvious reason that the 
facts of this case are in no wise parallel to those of cases 
having to do with “promissory estoppel.” Reduced to its 
simplest terms, the doctrine of “promissory estoppel” finds 
application where one, in reliance upon the promise of an¬ 
other, has changed his position or suffered a detriment 


upon the faith of snch promise. In such case, the promisor 
will not be heard to repudiate his promise. Neither the 
opportunity nor the necessity for the application of the doc¬ 
trine of “ promissory estoppel” as furnishing a “kind of j 
consideration” is present where, in point of fact, there is 
actual consideration as here, in money. Charitable sub-; 
scriptions, so-called are no more or less than types of; 
“gifts” and therefore one has no occasion to resort to tbei 
equitable doctrine of “promissory estoppel” unless there; 
is no “consideration” to be found elsewhere. Here, noti 
less than the sum of $47,677.22 passed from the United; 
States or the Smithsonian Institution to Gellatly which, as j 
we have pointed out in our original brief, utterly disquali-; 
fied the transaction as a “gift.” 

In the opinion of the lower court, the case of Farmer 
v. Loyola College , 166 Md. 455,171 A. 361 was relied upon, j 
Appellee says that this case supports his position here i 
thus, apparently, saying that the position of Appellee j 
is that the title to the Gellatly collection was acquired by 
gift. Whether or not the interest referred to in the Loyola \ 
College case was 4% or 4% per cent is not of the slightest 
consequence. In the opinion of the Court, the Liberty bonds 
are referred to as bearing 4 1 /? per cent; whereas, in the 
instrument of transfer they are referred to as bearing 4% j 
per cent. Which is correct, cannot be determined from the 
report of the case but, even if the bonds carried 4% per cent 
interest and Mrs. Farmer insisted upon receiving back from; 
the donee 4*4 per cent, it is obvious that when the trans- j 
action was completed she had no more, but less than she; 
had before. But the most important fact to be noticed by! 
the Court in connection with the Loyola College case is that 
the question of the effect of “consideration”, if any, upon; 
the validity of the transaction as a gift was neither raised, 
noted by the Court, referred to, or decided which, probably, i 
accounts for the fact that apparently the Loyola College 
case is the only one that the lower court or counsel for the i 
Appellee have been able to find which, ostensibly, negatives! 





the fundamental proposition so often iterated by federal 
courts, as well as by state courts, that a transaction cannot 
be a “gift” if consideration passes from the donee to the 
donor. The case of Beaumont v. Beaumont, cited at page 
20 of Appellee’s Brief is not in point since no question of 
consideration was there present. 

The case of Treadwell v. Putnam, 62 App. D. C. 156, 65 
Fed. (2d) 604, certiorari denied, 290 U. S. 665, is not in 
point nor are the cases of Noel v. Olds, 78 App. D. C. 155, 
138 Fed. (2d) 581 or Kerr v. Enoch Pratt Library, (C. C. 
A. 4), 149 Fed. (2d) 212, 215. (Appellees Brief p. 20) 

Appellant does not question but that valid gifts of per¬ 
sonal property may be made to the United States or 
to the Smithsonian Institution nor, for that matter, that 
such gifts have been made in other instances. The question 
before the Court here is not whether or not such gifts have 
been made and have been accepted, but whether or not the 
title to the Gellatly collection passed to the United States 
or to the Smithsonian Institution by any legal means or 
method. 

At page 21 of his Brief, Appellee says: 

* • • “Senator Smoot said, ‘This joint resolution 
merely accepts a gift of about $4,000,000 in value to the 
Smithsonian Institution.’ ” 

The Resolution itself imports no such meaning as that 
attributed to it by Senator Smoot. Moreover, what Sena¬ 
tor Smoot may or may not have thought about the trans¬ 
action, in respect of which he was not fully informed, 
is not even persuasive, much less binding upon the Court 
or the parties to this litigation. 

There is no doubt that Gellatly often referred to the 
transaction as a “gift” and that others may likewise have 
done so but here, as in the case of the observations or under¬ 
standing of Senator Smoot, they will not control. 

At the bottom of page 21 of Appellee’s Brief, the follow¬ 
ing appears: 



“ Appellant relies upon gift tax cases and bonus cases 
for support of her contention that the transaction was 
not a gift. These cases are not relevant; and if they 
were they tend to support Appellee’s position.” 

If the Court will examine the cases cited by Appellant in 
her original brief, at pages 6-8, inclusive, it will find that 
not one single case there cited involves “gift” taxes, as in- i 
dicated by Appellee. All of the cases cited by Appellant 
in her original brief in this respect are income tax cases— 
quite a different matter. This is also true of what Appellee 
chooses to call “bonus” cases. They likewise are income 
tax cases and the law which the courts applied in the cited j 
cases depends in no remote way upon Federal statutory j 
criteria, but upon the general or substantive law affecting 
the validity of gifts where consideration passes from donee j 
to donor. 

At the bottom of page 21 of his Brief, Appellee says: 

i 

i 

“It is clear that the necessary elements of a gift, i 
for (gift) tax purposes are simply (1) an intention to J. 
make a gift; (2) delivery of the subject matter; and j 
(3) acceptance by the donee. A gift tax is not avoided j 
simply by the existence of a valid consideration. The | 
substance, not the form, of the transaction is control- | 
ling. The intent to give and to receive as a gift, and 
the finality of relinquishment of control by the donor, j 
are the vital facts.” (Parenthetical matter supplied) | 

i 

I 

Appellant submits that whatever may be the rule i 
under special Federal statutory formula in respect of the j 
application of Federal gift tax law, such has no application 
here. We are not remotely concerned here with the appli- j 
cation of Federal Tax Statutes or of Treasury Regulations 
promulgated thereunder. 

Beginning at the top of page 24 and continuing to the top j 
of page 27, Appellee, in his Brief, undertakes to convince 
the Court that because the Smithsonian Institution had free 
funds of its own; that it might have used them as it saw fit; j 
that the Smithsonian Institution stands in some special 




position in certain instances; therefore, the contract 
of purchase of June 13, 1929 is not one under which the 
United States Government was committed to pay money in 
advance of an appropriation by Congress, and is not in 
derogation of Section 3732 of the Revised Statutes, 34 Stat. 
255 (U. S. C. A.—Title 41, Sec. 11) and Sec. 3679 of the Re¬ 
vised Statutes, 34 Stat. 48 (U. S. C. A.—Title 31, Sec. 665). 
Appellee’s chief, if not his only reason for under¬ 
taking to support the proposition that the contract of 
June 13,1929 is not in derogation of the subject statutes is 
that both sections of the law make exceptions in the case of 
“contracts or purchases” or * 4 contracts or commitments” 
when “authorized by law”, and Appellee argues that the 
Joint Resolution of June 5,1929 (C. Cls. 654, 5) “was a di¬ 
rection to the Smithsonian to accept the collection and an 
authorization to include all the expenses thereof in its re¬ 
quest for appropriation; that the language of the Resolu¬ 
tion gives to the situation the clear aspect of a transaction 
‘authorized by law’.” It is not admitted by Appellant 
that the Joint Resolution of June 5, 1929 authorized the 
making of a contract or authorized the commitment of the 
United States to the expenditure of money in advance of an 
appropriation by Congress. All that resolution accom¬ 
plished, was— 

(1) It authorized the conveyance of suitable acknowledg¬ 
ments to John Gellatly for his offer to the nation of 
his art collection; and, 

(2) It authorized the Smithsonian Institution to include 
in its estimates of appropriations such sums as may 
be needful for the preservation and maintenance of 
the collection. (See Ct. Cls. Findings 108 Ct. Cls. 
650.) 

The Resolution appropriated no money and certainly did 
not authorize the making of a contract for the expenditure 
of money in advance of an appropriation by Congress. 

However, what Appellee overlooks is that Congress also 
saw fit to provide— 



“That no Act of Congress shall be construed to make 
an appropriation out of the Treasury of the United 
States, or to authorize the execution of a contract in¬ 
volving the payment of money in excess of appropria¬ 
tions made by law, unless such act shall, in specific 
terms, declare an appropriation to he made or that a 
contract may be executed.” (Act of June 30, 1906, c. 
3914, Sec. 9, 34 Stat. 764.)* 

In this connection, see Sutton v. United States, 256 U. S. 


575, 579, 65 L. Ed. 1099,1102. 

The section of law quoted above is the final and conclu¬ 
sive answer to the attempt on the part of Appellee to 
escape the impact of Sections 3732 and 3679 of the Revised 
Statutes, supra. The Findings of the United States Court 
of Claims clearly show that no money had been appropri¬ 
ated by Congress at the time of the execution of the con¬ 
tract of June 13, 1929. (108 Ct. Cls. 650). This is further 
borne out by the letter of June 7,1929, written by the Sec¬ 
retary of the Smithsonian Institution to John Gellatly. 
(108 Ct. Cls. 650.) 

At page 27 of his Brief Appellee says that the “Appel¬ 
lant does not have standing to attack the validity of the 
appropriation in the use of appropriated funds.” 

In the first place, apparently Appellee has forgotten 
the nature of the action which was brought in the lower j 
court. This was a simple action in replevin brought 
against Alexander Wetmore.. If one of Wetmore’s de¬ 
fenses is that he is not in possession of the property be¬ 
cause the title is in the United States, it is the defendant, i 
Wetmore, who must establish that title, and it is not the 
purpose or responsibility of the Appellant here to “ attack | 
the validity of an appropriation” or “to attack the use of 
appropriated funds. ’ 1 

The case of Alabama Power Company v. Ickes, 302 U. S. j 
464 (Appellees Brief, p. 27) was a case in which the Su-| 
preme Court merely held that the interest of a taxpayer! 



• Italics supplied. 
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in the moneys in the Federal treasury is not sufficient to 
enable him to maintain a suit to enjoin an alleged unlawful 
use of such money. The case has no bearing whatsoever 
upon the facts of the case at bar. 

In connection with the question of whether or not the 
contract of June 13,1929, is in derogation of the applicable 
Federal statutes cited above, the Court’s attention is di¬ 
rected to the cases of Hooe v. United States, 43 Ct. Cls. 
245, affirmed 218 U. S. 322, 54 L. Ed. 1055; Chase v. United 
States, 155 U. S. 489, 39 L. Ed. 234, affirming 44 Fed. 732; 
Smoot v. United States, 38 Ct. Cls. 418; Shipman v. United 
States, 18 Ct. Cls. 138. That the contract is void is an ines¬ 
capable conclusion from these decisions. 

The argument set forth at pages 15-27, under Point I of 
Appellee’s Brief conveniently shifts back and forth from 
an attempt, at one moment, to establish title in the United 
States by virtue of a valid gift to, in the next moment, 
and sometimes contemporaneously, an attempt to estab¬ 
lish title in the United States by virtue of a valid contract 
of sale. The reason or motive for the use, by the Ap¬ 
pellee, of what well might properly be characterized as the 
“kaleidoscopic type” of briefing is that, in point of actual 
fact. Appellee cannot take the clear position that the 
title to the collection is in the United States by virtue of 
a contract of sale and then support that position nor can 
he take the position that the title to the collection is in 
the United States by virtue of a valid gift and then support 
that position. Therefore, Appellee is forced to constantly 
shift back and forth and to say, in effect, that he admits 
that neither “gift” nor “sale” is valid, but when put to¬ 
gether the “gift-sale” or “sale-gift”, this hybrid is valid 
and will support title in the United States. A more start¬ 
ling situation is seldom to be encountered in any case. 

It seems to Appellant that the nature of Appellee’s 
presentation and argument under Point I of his Brief and 
the absolute and utter failure to cite a single case or a 





single statutory provision or a single fact or combination 
of facts even tending to support title in the United States 
is of the utmost significance. To Appellant, this spells out 
nothing more nor less than the simple fact that Ap¬ 
pellee and his counsel know full well that the transaction 
by which title was attempted to be passed by John Gel- 
latly to the United States is hopelessly devoid of any legal 
or moral support. 


The Issue of Fraud Upon Appellant’s Ante-nuptial Sights ; 
is Open on the Record in this Case. This Being So, as j 
Pointed Out in Our Original Brief, the “Gift” or “Sale” | 
by Gellatly of the Collection Was a Fraud Upon Ap- ! 
pellant’s Ante-Nuptial Bights. !■ 

Appellee, under point II of his Brief, (pp. 28-33),! 
states three main reasons why, according to Appellee, the j 
“gift” or “sale” of the Gellatly collection was not a fraud I 
upon the ante-nuptial rights of Appellant. j 

The first point made by Appellee is that the Complaint j 
does not plead a cause of action predicated upon fraud—j 
that the Complaint proceeds upon the basis that title never i 
left Mr. Gellatly and, therefore, according to Appellee, 
fraudulent conveyances, being merely voidable and not 
void, the Complaint does not support the premise of fraud. 
Here, as in other instances throughout Appellee’s Briefs 
an erroneous premise forms the predicate for an erroneous 
conclusion. j 

In the first place, only some fraudulent conveyances are 
merely voidable. Others are void. If Appellant is correct 
in her assertion that the contract of June 13, 1929, under 
which title was purportedly passed, is void i.e. a legal 
nullity, then there can be no question about the matter. 
However, if the Court shonld ignore the contract of June 
13, 1929 and say that it had no bearing whatsoever upon 
the question of title, perforce, if title to the collection 
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passed out of Gellatly, this must have occurred by virtue 
of a valid gift. It has been held that the intent of one 
spouse, in making a gift of his property to deprive the 
other spouse of his or her distributive share in the estate 
of the former, amounts to an attempt to defraud the lat¬ 
ter, and renders the gift void as against such right of the 
latter on the predecease of the former. Murray v. Murray, 
90 Ky. 1, 13 S. W. 244, 8 L. R. A. 95; Walker v. Walker, 
66 N. H. 390, 31 A. 14, 27 L. R. A. 799. 

Moreover, the view has been taken that a husband’s gift 
of the bulk of his estate without his wife’s knowledge raises 
a prima facie case of fraud, and unless such presumption is 
removed by the beneficiaries of the gift, it wiU be declared 
void as to the wife. Murray v. Murray, supra. 

The only stated support for Appellee’s position in this re¬ 
spect is that under Federal Rule 8(a) “the issue of fraud, 
therefore, is not open.” (Appellees Brief p. 28) 

The Complaint in the instant case alleges, in substance, 
that John Gellatly, prior to his death, was the owner of the 
art collection and that the Appellee converted that prop¬ 
erty to his own use. In substance, the Complaint seeks the 
recovery of the subject-property. In Piersol v. Bendum 
Trees Oil Company, 2 F.R.D. 133, (U. S. D. C.), in con¬ 
struing Rule 8 of the Federal Rules of Civil Procedure, 
the Court pointed out that the term “cause of action” had 
been abandoned in favor of the term “claim for relief”, 
and that in this view of the Rule, an action for conversion 
of oil was well pleaded even though, under the law of the 
State of Illinois, oil in place is part of the real estate and 
the right to remove it a “corporeal hereditament.” In 
Dairy Engineering Corporation, Ltd. v. De-Raef Corpora¬ 
tion, (U.S.D.C. W.D. Mo.), 2 F.R.D. 378, in construing sub- 
paragraph “c” of Rule 8 of the Federal Rules of Civil Pro¬ 
cedure, indicated the extent of the liberality shown by the 
courts in construing the Rule. 
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The second main point made by Appellee in his Brief; 
(p. 28), is entirely specious. Appellee says that Appell 
lant’s Brief asserts that 4 ‘appellant is Mrs. Gellatly in her 
official capacity as administratrix.” Such a statement is 
to be found in Appellant’s original Brief, but the Court 
will observe from the Complaint (Joint Appendix 213); 
and from the facts of this case, that Appellant brought! 
suit individually and as administratrix of the estate of! 
John Gellatly, deceased; that she is the widow of John 
Gellatly, and that she is also the administratrix of the! 
estate of John Gellatly, deceased. Moreover, if more were! 
needed, Appellant’s original Brief, (Point II, page 9), very; 
clearly states— 


“that a deliberate fraud was perpetrated upon the 
Appellant in her individual capacity as fiancee of John 
Gellatly” • 


The second sentence of point “2” appearing under point! 
II, page 28 of Appellee’s Brief is so confusing that Appel- j 
lant feels that she is justified in attempting to analyze this j 
sentence. Appellee says— 


“Although an administrator may perhaps in some 
circumstances—as where an attempted transfer by the 
decedent inter vivos was clearly defective—be under a | 
duty to the heirs to take steps to recapture the prop- j 
erty for the estate, no such duty exists where, as in | 
the present case, the transfer teas made in the presence j 
of decedent's lawyers, by a formal and clearly suffi¬ 
cient instrument containing a warranty clause, 




i 

In the first place, this presupposes, what is not the fact, 
that the fraud complained of is a fraud upon Mrs. Gellatly 
as administratrix . This is clearly not so and therefore j 
again the major premise of Appellee being wrong, the | 
conclusion is necessarily wrong. It ha§ been held, for ex- j 


* Italics supplied. 
••Italics ours. 



ample, that a surviving spouse is, with respect to his or her 
distributive share, within a statute protecting creditors and 
others against fraudulent conveyances. Walker v. Walker, 
supra; Green v. Adams, 59 Vt. 602, 10 A. 742; Taylor v. 
Taylor , 14 Vt. 107, 39 Am. Dec. 211. 

In the second place, it is not true that an administratrix 
is not under a duty to the heirs to take steps to recapture 
the property of the estate where, as Appellee says, the 
transfer was made “in the presence of decedent’s lawyers 
by a formal and clearly sufficient instrument containing a 
warranty clause.” This statement is certainly not a sound 
exposition of the law. It is clearly the duty of an admin¬ 
istratrix to fully protect the rights of the heirs under any 
and all circumstances. 

Third, Appellee continues as follows: 

“ * • • and where the decedent declared his purpose 

‘ to make the gift before becoming engaged so as to 
make sure that his wife-to-be should have no claim on 
the property, and reiterated this purpose upon learn¬ 
ing of her attack upon the transfer following the mar¬ 
riage.” 

If this phrase is intended to mean that if a gift is in fraud 
t of a wife’s antenuptial rights, the fraud is cured by reitera¬ 
tion of the intent to defraud, then Appellant makes no com¬ 
ment. 

The Court should note that in a matter of three or four 
lines in the subject-sentence appearing in Appellee’s 
Brief, to make one point, Appellee says that the property 
was transferred by a contract of sale containing a warranty 
clause and immediately says that the property was trans¬ 
ferred by gift. Appellee continues, in paragraph 2, point 
II, p. 28 of his Brief, to add confusion to confusion by the 
following language: 

“ • * * So $ie position of Mrs. Gellatly, personally, ' 
in the second division of the brief is directly in con¬ 
flict with her duty as administratrix.” 
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This is not so. As a matter of fact, under Sec. 270 of 
Art. 10, Chap. 12, of McKinney’s Consolidated Laws of 
New York (Book 12), a “creditor’’ 

“is a person having any claim whether matured or 
nnmatnred, liquidated or unliquidated, absolute, fixed, 
or contingent” 

and a “debt” 

“includes any legal liability whether matured or un¬ 
matured, absolute, fixed, or contingent.” 

Section 273 of the above statute provides that: 

“Every conveyance made and every obligation in¬ 
curred by a person who is or will be rendered insolvent 
is fraudulent as to creditors without regard to his 
actual intent if the conveyance is made or the obliga¬ 
tion is incurred without fair consideration.” 

The presumption of fraud, under Sec. 273, has no rela¬ 
tion to actual fraud and this presumption cannot be met by 
proof that such mala fides did not exist. Section 273 im¬ 
poses on the volunteer transferee, (here, the Smithsonian 
Institution or the United States Government), of one who 
has creditors the duty of going forward with proof to 
show solvency of the transferor in order to prevent the 
conveyance from being set aside. Feist v. Druckerman, 
(C.C.A. 2), 70 Fed. (2d) 333; Seligscm v. Sandner, (D.C. 
N.Y.), 42 Fed. Suppl. 415; Kuhlbarch v. Santer, 170 MisceL 
(N.Y.) 955, 10 N.Y.S. (2) 996 affirmed 257 App. Div. 1038, 
13 N.Y.S. (2) 844. 

This being the law in the State of New York, where this 
transaction originally occurred and as the purported 
transfer rendered Gellatly and/or the Estate insolvent 
(see Ct. Cls. Findings, No. 22, 108 Ct. Cls. 650 and Appen¬ 
dix “A”) and as the Gellatly heirs and as Mrs. Gellatly in¬ 
dividually and Mrs. Gellatly as Administratrix of the Estate 
were clearly “creditors”, as that word is defined by the 
New York Code, (Sec. 19 of the Personal Property Law of 
New York), McKinney’s Consolidated Laws of New York, 
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Book 40, Art. 2, Chap. 41, Sec. 19), Mrs. Gellatly, individ¬ 
ually and as A dmini stratrix, is clearly within her rights in 
treating as void the attempted transfer of the Gellatly col¬ 
lection which made Gellatly insolvent and which, perforce, 
made his estate insolvent. Section 19 of the subject-law 
supra provides that an administratrix— 

“may, for the benefit of creditors or others inter¬ 
ested in personal property, held in trust, disaffirm, 
treat as void and resist any act done * or transfer or 
agreement made in fraud of the rights of any credi¬ 
tors y including himself, interested in such estate or 
property •••*”• 


In the light of the foregoing, surely it is not necessary 
for Appellant further to show the fallacy of Appellee’s 
position that— 

“the position of Mrs. Gellatly, personally, in the 
second division of the brief is directly in conflict with 
her duty as administratrix.” 

This statement is astonishing. Apparently, Appellee’s 
counsel has the idea that a widow, who is also adminis- 
tratrix of an estate, cannot prosecute a claim based upon 
a fraud on her ante-nuptial rights and at the same time 
discharge her duty to the heirs as administratrix or vice 
versa. Here, again having stated a clearly erroneous prop¬ 
osition, Appellee then goes beyond all reason to say that as 
the claims of Mrs. Gellatly as administratrix of the estate 
and of Mrs. Gellatly personally are adverse, they could be 
united if at all, only pursuant to Federal third-party 
practice. 

As the claims of Mrs. Gellatly individually and the 
claims of Mrs. Gellatly as administratrix are in no wise in 
conflict with one another, by what process of reason or 
logic can Appellee conclude that there was or is any need 
or opportunity for the application of the Federal third- 
party practice rules. 


* Italics supplied. 



Under point II, (page 28-33), of his Brief, Appellee un¬ 
dertakes to convince the Court that were it not for Exhibits 
“A” and “B”, (pp. 33-38 of the Joint Appendix), the 
record facts do not support a case of fraud upon the ante¬ 
nuptial rights of Appellant. Appellant is satisfied to have 
the Court consider the facts in respect of fraud as they 
are set forth in the Findings of Fact of the Court of 
Claims, supra, and as they are further set forth in Exhibits 
“A” and “B” referred to and, therefore, Appellant will 
not detail them here.* The facts clearly establish a case of 
fraud. Most of Appellee’s argument in this respect is that 
the Court is not entitled or permitted to consider the facts! 
set forth in Exhibits “A” and “B” referred to. Appelleej 
complains of the fact and the way or manner in which these I 
exhibits were made of record in the lower court. But the| 
fatal defect in Appellee’s argument is that he is attempt-j 
ing to raise a question regarding these exhibits and the! 
facts they establish here in this Court for the first time.; 
Of course this will not be permitted. 

What actually transpired was that Appellee, in the lower! 
court, made Requests for Admission, asking, among other! 
things, that the plaintiff below admit the fact of the exists 
ence of certain affidavits, such being referred to in para-i 
graphs 15 and 19 of Joint Appendix, pp. 15, 16, 17. In 
the Court below Appellant admitted the existence of 
these documents, but stated that the excerpts quoted from 
them in Appellee’s Request for Admission did not consti4 
tute the entire documents and, therefore, Appellant, in re¬ 
sponse to the Request, under oaths, set forth the balance of 
the subject-documents. 

If Appellee had the right to or had desired to object, he 
had the opportunity to do so in the lower court. If he ha4 
done so and if . his objection had been sustained, Appel¬ 
lant here, (plaintiff below), would have had an oppor¬ 
tunity to adduce proof of the facts contained in the affi- 

* The Court will find the undisputed facts in this respect set forth in Ap- 
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davits in some other form. As no objection was made in 
the lower court, the question is not open for determination 
or review by this Court and therefore Exhibits “A” and 
“B”, being a part of the record in the lower court, must 
be considered by this Court in reaching its determination. 
Am. Jur., Appeal and Error, Vol. 3, Secs. 245, et seq., and 
cases cited; Gould v. Day, 94 U. S. 405, 414, 24 L. Ed. 232, 
234. 

In the case of Shell Petroleum Corporation v. Caudle, 63 
Fed. (2d) 296, the Circuit Court of Appeals for the 5th 
Circuit (p. 297), said: 

“The only basis alleged for holding Shell liable for 
the labor and rentals due under McClanahan’s con¬ 
tract was the mining partnership. Shell’s answer deny¬ 
ing the partnership should have been under oath. 
Texas Rev. St. 1925, art. 2010. The jurat thereon 
appears not to have been signed by an officer. Had ex¬ 
ception been taken, it should have been sustained; but 
no objection to the pleading or the evidence offered 
under it was made. It is too late after judgment to 
claim that the partnership was not in issue.” 

The cases cited at the bottom of page 31 of Appellee’s 
brief have no bearing whatosever upon the question. 

At page 32 of Appellee’s Brief, Wigmore on Evidence, 
3rd Ed. (1940), VoL VII, Sec. 2113 is cited as are the cases 
of Gencarella v. Fyfe (C.C.A. 1) 171 Fed. (2d) 419; and 
Impton v. Day, 211 N.C. 443, 190 S.E. 722 as support for 
the proposition that— 

“Since the subject matter of the requests had 
nothing to do with statements of appellant as to ante¬ 
nuptial relations, the rule of completeness does not 
call for, nor justify, the injection of statements on that 
subject.” 

The Court will find that Wigmore on Evidence does not 
sustain Appellee’s proposition; that the case of Gencarella 
v. Fyfe, supra, does not support Appellee upon this point 
as, in that case, the sole question before the Appellate 
Court was whether or not the court below erred in admit- 


ting in evidence as an exhibit a report of an accident made 
by a local police officer as part of bis official duties and filed 
by him in the record of the police department. The Court 
will note that the question of admissibility was raised ih 
the lower court and that the point was saved and appeal 
was taken thereon. That is not the case here. As has beep, 
said, Appellee is attempting to raise this question in this 
Court for the first time which, surely, will not be permitted. 
The case of Lupton v. Day, supra is not in point. 

At the bottom of page 32 and at the top of page 33 of 
Appellee’s Brief, he attempts to establish that no factual 
basis is present to support Appellant’s claim, (in her indi¬ 
vidual capacity) of fraud on her ante-nuptial rights, but 
the Court will see, from Exhibits “A” and “B”, joint 
Appendix, pp. 33-38, and from the Findings of Fact of the 
Court of Claims* (see letter of September 2, 1930 from 
Gellatly to his fiancee, Mrs. Plummer, 108 Ct. Cls., 650 et 
seq.), that the claim of fraud on Appellant’s antenuptial 
rights is fully supported by the facts of record. 

In the last paragraph of point II, (p. 33), of Appellee’s 
Brief, the point is attempted to be made that as Wetmore 
is here sued individually and as neither the Smithsonian 
Institution nor the United States is a party to this action, 
according to Appellee, “Appellant’s argument proceeds 
on the basis that title is in the Smithsonian or in the 
United States and that the transfer is voidable as to it.” 
Appellant does no so contend. Elsewhere in this Brief it 
has been shown that whether the transaction be viewed 4s 
a “sale” or as a “gift”, it is void and not voidable . 

Appellee undertakes to make the additional point tliAt 
neither the United States nor the Smithsonian Institution 
had any knowledge of the fraud and that, therefore, title 
being in the United States or the Smithsonian Institution 
by virtue of a transaction in which “a consideration wis 
given that was both adequate and sufficient”, either tile 
United States or the Smithsonian Institution is a bona fide 

# See Appendix “A”, 


purchaser for value and without notice of the fraud. Here, 
the Court will note that Appellee has again shifted his 
ground. Here, Appellee depends upon a contract of pur¬ 
chase and sale in order to make the argument that a bona 
fide purchaser for value and without notice of fraud has 
acquired unimpeachable title to property. Elsewhere in 
this Brief it has been demonstrated that the contract of 
June 13, 1929 is void regardless of the question of knowl¬ 
edge of fraud. 

What has been said, it is submitted, effectually disposes 
of every point of Appellee’s argument under point II of 
his Brief, except that it may be added that if a conveyance 
is in fact made with a fraudulent intent and is purely vol¬ 
untary, it is not nceessary to entitle the defrauded spouse 
to have it set aside, to show that the grantee participated 
in the fraudulent intent of the grantor. (See 26 Am. Jur 
Husband and Wife , Secs. 185-195; Higgins v. Higgins, 219 
HL 146, 76 N. E. 86,108 Am. St. Reports 316; Hennessey v. 
Hennessey, 84 Ky. 519, 2 S. W. 158, 4 Am. St. Reports 210; 
Petty v. Petty, 4 B. Mon. (Ky.) 215, 39 Am. Dec. 501; 
Murray v. Murray, supra . 

m. 

The Statute of Limitations Has Not Barred This Action 
Against Alexander Wetmore. 

Under point III of his brief, (pp. 33-38), Appellee con¬ 
tends that the present action against Alexander Wetmore 
is barred by the statute of limitations. Rather than 
attempt to direct a response to all of the generalities set 
forth by Appellee in his Brief in this respect, it is felt that 
the question will be more clearly presented to the Court 
by Appellant by setting out the facts and then stating what 
Appellant considers to be the law applicable to these facts. 

It is axiomatic that the statute of limitations is a purely 
personal defense which may be waived. If the statute of 
limitations is to be relied upon as a defense, quite ob- 
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viously it must be pleaded. The mere assertion by Ap- j 
pellee that the present action is barred by the Statute of 
Limitations is not enough. This is a conclusion of law j 
which may be reached only upon the basis of evidentiary 
facts which must be alleged and proved. 

The record herein shows, (Affidavit of Wetmore, Join£ 
Appendix 40; Appellee’s Answer, paragraph 5, Joint Ap- : 
pendix 7), that he became Acting Secretary to the Smith¬ 
sonian Institution on July 1, 1944; that he became Secre¬ 
tary of that Institution on January 12, 1945; that Appellee i 
is in control of the subject-collection, (Joint Appendix 45); j 
that on May 20, 1947 Appellant demanded that Appellee 
surrender the collection to her, (Joint Appendix 45). 

It is clear that the demand referred to above was made i 
well within the bar of the statute of limitations (3 years- 
D. C. Code, Title 12, Sec. 12-201, and that this action was ! 
brought within the three-year period so provided, the Com- ; 
plaint having been filed herein on June 17, 1947, (Joint j. 
Appendix 2, 3). 

No demand other than that of May 20, 1947 was ever i 
made by the Appellant herein upon Appellee. 

Appellee’s argument proceeds as follows: 

i 

1. Action might have been brought by Appellant | 
against Wetmore’s predecessor, Dr. Abbot. 

2. That the cause of action arose either from the first j 
wrongful possession by Dr. Abbot or the Smith- j 
sonian Institution or from the moment of their first. ; 
refusal to surrender possession of the property 
upon demand. 

3. Since Appellant did not sue Dr. Abbot for conver- | 
sion within the statutory period, which Appellee j 
contends started to run either from the first moment j 
of possession by Abbot or from the time of the first 
refusal to surrender possession upon demand, there- j 
fore, the present action is barred by the three-year 

. - V I:'* ' */. 
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j 

period of limitations provided by the Code of Laws 

of the District of Columbia. 

This reasoning, as applied to the facts in the instant 
case, is diametrically opposed to the well-established law 
of this country as well as to that of England. 

If Appellant is correct in her major premise that the title 
to the Gellatly collection is vested in the Estate of John 
Gellatly and not in the United States, then Appellee’s pos¬ 
session is wrongful, as was that of his predecessor, Dr. 
Abbot. In fact, as well as in law, Dr. Abbot and Wetmore 
are successive converters of the property in question. 

Counsel for Appellant have made an exhaustive survey 
of the question of the application of the Statute of Limita¬ 
tions to successive conversions of personal property. It is 
submitted that as a result of these investigations, the fol¬ 
lowing constitutes a fair, unbiased, complete, and accurate 
exposition of the applicable law: 

The rule is well stated in Bowers, The Law of Conver¬ 
sion ( 1917 ), as follows.: 

“Sec. 483. Where possession of chattels is obtained 
wrongfully and is transmitted in turn to several, each 
possession is said to be a conversion, and as the liabil¬ 
ity of each successive holder is based upon his own 
act, the statute runs as to each from the date of the 
conversion by him.” 

In Moffitt v. McDonald, 30 Tenn. 457, the court said, 
p. 462: 

“* * # It is a well settled principle, alike applicable 
to real and personal property, that between successive 
wrong-doers, having no title, there can be no privity, 
and therefore their possessions cannot be united, so 
as to make out the time to form the bar of the statute 
of limitations.” 

One of the leading cases on the subject, which has been 
repeatedly cited with approval, is that of Wells v. Ragland , 


31 Tenn. 501. On facts closely paralleling those of tlje 
case at bar, in that they involve successive converters, the 
Court held: 

“• * * And, as between wrong-doers, there can be 
no privity, their possession cannot be united. The ad¬ 
ministrator, as well as the purchaser from him, and 
each successive purchaser, is a wrong-doer as against 
the complainants; and each must stand upon his own 
naked possession, unaided by that of the previous 
wrong-doer; and unless his own possession has been 
of such duration, and under such circumstances, as tfo 
entitle him to protection of the statute, a recovery can¬ 
not be resisted upon that ground.” 

i 

l 

The law in England is equally clear. In Miller v. Dell, 1 
Q. B. 468, the Court held, with respect to the applicability 
of the statute of limitations: 

“The statute applies only to a wrongful act done by 
the defendant himself; if one person is guilty of a cop- 
version, and afterwards another person is guilty of a 
conversion of the same thing, the application of tbe 
statute to the first of them in no way affects the other. ’’ 

v i 

In McCombie v. Davies, 6 East 540, a leading English 
case on the point. Lord EUenborough observes as followis: 

“And certainly a man is guilty of conversion who 
takes my property by assignment from another, who 
has no authority to dispose of it, for what is that bjut 
assisting that other in carrying his wrongful act into 
effect?” 

Leading California cases based upon the doctrine of 
Wells v. Ragland, supra, are Harpending v. Meyer, 55 Cal. 
555, and San Fra/ncisco Credit Clearing House v. Wells, 
196 Cal. 701, 239 Pac. 319 (1935), the latter citing with 
approval and at length from Wells v. Ragland. See also 
the recent case of First National Bank of Richmond v. 
Thompson, 140 P. 2d 75 (1943). 



There is a conflict of authority as to whether a demand 
and refusal are necessary to establish a conversion against 
a successive possessor without title, especially where the 
party sued is an innocent purchaser for value. The pre¬ 
vailing rule seems to be that demand and refusal are not 
necessary to establish the conversion since it often would 
operate to deprive the innocent purchaser of his defense 
under the statute of limitations. (See the essay by Warren 
on Trover and Conversion , 1936). Thus it was held in 
First National Bank of Richmond v. Thompson, supra, 
that an innocent purchaser from one wrongfully in posses¬ 
sion is, without more, a converter, and that the cause of 
action against him accrued immediately upon his taking 
possession and not from the moment of demand and re¬ 
fusal. 

Application of the law to the facts in the case at bar 
makes it absolutely clear that: (1) Dr. Abbot, the appel¬ 
lee’s predecessor, was guilty of conversion of the Gellatly 
collection, either when he assumed possession or when he 
refused the first demand made upon him for its return; 
(2) Appellee, Wetmore, was guilty of conversion of 
the Gellatlv collection either when he assumed possession 
in his capacity as Acting Secretary or as Secretary of the 
Smithsonian Institution, or when he refused the demand 
made upon him by the plaintiff; (3) since this action was 
instituted within three years of each of these aforemen¬ 
tioned periods, it follows that the Appellee cannot avail 
himself of the bar of the statute of limitations. 

In response to Appellee’s contention that this action 
should have been brought years ago, presumably against 
Dr. Abbot, and that it should be subject to the equitable 
defense of laches, Appellant wishes to point out the fol¬ 
lowing: (1) This is an action at law against Appellee; 
(2) the action is brought within the statutory period of 
limitations; (3) the defense of laches is not a valid de¬ 
fense to an action at law brought within the statutory 
period of limitations. This was so held by Justice Cardozo 



in United States v. Mack, 295 U. S. 480, 79 L. Ed. 1559, 55 
S. Ct. 813 (1935). 

At page 35 of his Brief, Appellee suggests that he may 
tack on to his period of holding of the collection the period 
of holding of his predecessor, Dr. Abbot. 

It is axiomatic that the statute of limitations is remedial 
in nature and does not affect substantive rights. Succes¬ 
sive wrongdoers cannot tack their possessions to vest title 
in the ultimate possessor by operation of the statute of 
limitations. However, counsel for the Appellant would be 
less than candid with this Court if they did not show that 
in proper cases where personalty belonging to another has 
been in the successive possession of several, the ultimate 
possessor may tack their possession to that of his own to 
perfect title by adverse possession during the statutory 
period of limitations. 

The cases are collected in an ALB note to O’Connell v. 
Chicago Park District (1941), 376 Ill. 550, 34 NE (2) 836, 
135 ALB 698 (note on pp. 711-718). Counsel for the Ap¬ 
pellant have read and analyzed the principal cases cited 
therein and will present them to this Court to show 
under what conditions the rule which permits tacking is ap¬ 
plied. It will be seen that the rule was worked out as an ! 
exception to the common law for the purpose of protecting 
bona fide purchasers for value and without notice. In | 
other instances there was no tort—a horse or cow having j 
wandered onto someone’s land. Other applications of the \ 
rule involve special statutes which expressly vest title to ! 
personalty after a fixed period of time, thus affecting sub¬ 
stantive rights rather than mere remedies. 

In Dee v. Hyland (1883), 3 Utah 308, 3 P 388, there were ! 
two intervening bona fide purchasers for value and without! 
notice. There was no wrongdoing and no succession of! 
tortfeasors. 

Smith v. Newby (1850), 13 Mo. 159, is really not in point, j 
in that the question of tacking was not present. In addi-! 
tion, there were three bona fide purchasers for value. 
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Thornburg v. Bowen (1893), 37 W. Va. 538, 16 SE 825, 
is likewise not in point since the statute had run as against 
the ultimate bona fide purchaser for value and without 
notice. There was no question of tort involved in the case. 

In Giraidt v. Zuntz (1860), 15 La. Ann. 684, the court held 
that possession by the defendant’s vendor (10 years) did 
not give good title to the defendant’s vendor and hence not 
to the defendants. There was no question of the statute of 
limitations in the substantive matter presented. 

Gaittard v. Hudson (1888), 81 Ga. 738, 8 SE 534, involved 
five bona fide purchasers for value and without notice, 
and a lapse of 10 years before action was brought against 
the last of the five bona fide purchasers. It was held that 
privity existed between the innocent purchasers and that 
since possession in them had endured for more than the 
statutory period, the action was barred. There was no 
question of tort or wrongdoing brought out in the case. 

In Hicks v. Flint (1860), 21 Ark. 463, a horse had 
wandered away and had finally been sold to an innocent 
purchaser and over a period of years had been bought and 
sold by numerous innocent parties. The last possessor 
was, in this case, permitted to tack. It must be noted that 
no tort was committed in this case. 

In Shelby v. Shaner (1911), 28 Okla. 605,115 P 785, there 
were three bona fide purchasers for value and without 
notice and the court permitted their possession to be tacked 
to bar the action. 

Grunert v. Brown (1903), 119 Wis. 126, 95 N. W. 959, 
was not a possessory action, no question of title was in¬ 
volved, no question of tacking was involved. The case 
is not in point here. 

Howell v. Hair (1849), 15 Ala. 194; Leavitt v. Shook 
(1905), 47 Or. 239, 83 P 391; Hull v. Davidson (1894), 6 
Tex. Civ. App. 588, 25 S. W. 1047, and Dragon v. Cooper 
(1873), 9 Bush 629, all applied to the doctrine of tacking 
where there were bona fide purchasers for value and with¬ 
out notice. 



Counsel for Appellant will agree that the application 
of *‘ tacking’’ adverse possessions in proper cases is most 
salutary. No doubt exists but that the courts should prof 
tect innocent purchasers of personal property wherever 
possible. However, the reason for the rule of tacking is 
not present in the instant case. 

Here we have no innocent purchaser for value and with¬ 
out notice.' Instead, we have merely a wrongful possessor 
who, when he took possession of the Gellatly Collection^ 
either knew of the Appellant’s claim against it, or was 
charged with that knowledge since great quantities of writ¬ 
ten evidence of the plaintiff’s claim reposed in his official 
files. 

Dr. Abbot likewise knew of the Appellant’s claim as early 
as 1930. By no stretch of the imagination can Dr. Abbot or 
Mr. Wetmore be considered as bona fide purchasers for 
value and without notice so as to come within the except 
tion to the rule against tacking discussed above. 

It is not alleged and it would be a legal monstrosity t6 
hold that title to the collection vested in Wetmore or Abbot 
personally by virtue of Dr. Abbot’s wrongful possession. 
If he and Dr. Abbot were without lawful authority they 
could not have acted as agents of the United States. Their 
acts were ultra vires and must be considered as their own. 
They had no legal power to vest title in the United States, 
the Smithsonian Institution, or themselves. As between 
them, there was no privity. As between them and the 
United States for which they professed to act, there was 
no agency. The possessory rights of Appellant clearly 
cannot be denied or extinguished by Appellee’s attempt 
to avail himself of the wrong of his predecessor. 

Appellee suggests that the continued possession qf 
the collection by Wetmore’s predecessor has destroyed the 
right of Appellant in this case to the ownership of the 
Gellatly Collection. However, the answer to this proposi¬ 
tion is obvious. Appellee fails to take into consideration 
that where the effect of the statute of limitations upon the 
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right is concerned, the lex loci applies and not the lex fori. 

Unquestionably the Gellatly Collection, if wrongfully 
taken from the Estate, was taken in New York State and, 
therefore, in order to determine whether or not the statute 
of limitations, in respect of the right is concerned, has run, 
the Court must look to the lex loci, i.e., New York. 

Section 48 of the New York Civil Practice Act provides 
a six-year period of limitation for commencing action for 
the recovery of a chattel Quite obviously, more than six 
years had elapsed between the date of removal of the col¬ 
lection from New York in 1933 and the date that Wetmore 
came into possession of the collection. The Appellee’s ar¬ 
gument is that as either the Smithsonian Institution or 
Abbot had possession of the collection for more than six 
years, title has passed out of the Estate. 

However, Section 19 of the New York Civil Practice Act 
provides that when or after a cause of action accrues 
against a person in New York and such person departs 
from the state, the time of such person’s absence is not to 
be counted as a part of the time limited by Section 48 of 
the Civil Practice Act. See Mack v. Mendels, 249 N. Y. 356; 
Alcott v. Tioga Railroad Co., 20 N. Y. 210; Connecticut 
Trust & Safe Deposit Co. v. Weed, 172 N. Y. 497. 

The New York Civil Practice Act provides that a resi¬ 
dent of the State of New York, though absent from the 
State, may be served by publication. 

The Smithsonian Institution is an “artifical person”, 
such being the creature of Federal statute. To all intents 
and purposes, the Smithsonian Institution, from the stand¬ 
point of service of process upon it, stands in no different 
position in relation to the laws of the State of New York 
than would a foreign private corporation. • In order for 
Appellee to support his thesis in respect of the effect of 
the running of the statute of limitations in favor of Wet- 
more’s predecessor, it would be necessary for him to show 
th,at the “person” who committed the original tort by re¬ 
moving the property from the State of New York is a 


33 


‘ i person’* who might have been served by process out of 
the courts of New York State, during the interval of time 
between the time of the removal from New York and the 
time of Wetmore’s possession. 

Sec. 5580 of the Revised Statutes (March 12, 1894, C. 
36, 28 Stat. 41; Sec. 42, Title 20, USCA) provides that the 
business of the Smithsonian Institution shall be conducted 
in the City of Washington. This provision of law makes 
the principal place of business of th4 Smithsonian Institu¬ 
tion in the City of Washington and not elsewhere. There¬ 
fore, unless Appellee can affirmatively show, as pro¬ 
vided by the Civil Practice Act of New York that the Smith¬ 
sonian Institution had designated a person for the accep¬ 
tance of service of process in New York State, then he 
cannot successfully argue that the Smithsonian Institution 
has been available for the service of process either per¬ 
sonally or by publication, within the State of New York 
at any time from the moment of removal of the property 
to the present instant. Cf. Taimadge v. United States 
Shipping Board etc. Corp ., 54 F. (2d) 240, 245. 

If Appellee were to argue that it was Doctor Abbot per¬ 
sonally who removed the property from the State of New 
York in 1933, then it would be necessary for Appellee to 
show that Abbot was a resident of the State of New York, 
though absent therefrom, as in that case he might have 
been served by publication. The record is silent in respect 
of the question of Dr. Abbot’s residence. It is Appellee 
and not Appellant who has failed to lay the factual predi¬ 
cate for the argument which he advances. The Official 
Register of the United States, published by the United 
States Civil Service Commission continuously from 1928 to 
1944, lists Dr. Charles G. Abbot’s legal residence as being 
in the 8th Congressional District of the State of Massa¬ 
chusetts. The Official Congressional Directories of the 
United States Government, also from 1928 to 1944, list the 
address of Dr. Abbot at 5207, 38th Street, Washington, 
D.C. 
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Prom this it is manifest that the right of the Appellant 
to bring an action in the State of New York against either 
Dr. Abbot or the Smithsonian Institution has not been 
barred by the Statute of Limitations because such has been 
and still is in a state of suspense and, therefore, it follows, 
as the statute of limitations had not barred the remedy 
nor destroyed the right of the Appellant in New York State, 
the only matter for consideration by the Court here is 
whether or not the present action brought against Wetmore 
within three years of the time he admittedly came into 
possession of the Gellatly Collection, is barred by the three- 
year statute of limitations of the District of Columbia 
Code. The only hope of Appellee to prevail is to be able 
to sustain his contention that the bar of the statute of limi¬ 
tations, as provided in the Code of Laws of the District of 
Columbia, has deprived the Appellant of her right to main¬ 
tain this action. 

In his discussion of the affect of the District of Columbia 
statute of limitations Appellee relies upon mixed ques¬ 
tions of remedial and substantive law. He admits in 
his Answer that he has charge of the art collection in his 
capacity as Secretary of the Smithsonian Institution, but 
suggests, for the sake of argument, that he should be per¬ 
mitted to “tack” the possession of his predecessor, Dr. 
Abbot, to that of his own to bar the plaintiff’s action. He 
further suggests that he and Dr. Abbot are successive 
agents of a common principal, i.e., the Smithsonian Institu¬ 
tion or the United States, and that their successive posses¬ 
sions may be tacked to constitute possession by the Smith¬ 
sonian or the United States for more than the statutory 
period. Therefore, he reasons that the Gellatly estate is 
divested of title in the art collection. He does not clearly 
indicate whether he, Abbot, or the Smithsonian Institution, 
or the United States thus acquired title. 

The many fallacies of Appellee’s contentions can be 
pointed out only in a step-by-step analysis of the facts and 
the law applicable thereto. Counsel for the Appellant, 
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therefore, respectfully ask the Court to consider the fol¬ 
lowing: 

Counsel for Appellant recognize that it is customary j 
for the courts first to examine a plea in bar, e.g., the bar | 
of the statute of limitations; thus, in many instances avoid- j 
ing the necessity of having to decide a case upon its ! 
merits. However, in this case it would be virtually a legal j 
impossibility to dispose of the question of the affect of the i 
statute of limitations without first determining the basic j 
question, which is: Has title to the Gellatly Collection j 
passed from John Gellatly or his estate to the United States j 
under a valid gift or contract of sale ? If title did so pass, j 
then the successive possessions of Dr. Abbot and the Ap- j 
pellee were lawfully authorized, they committed no wrong, j 
Gellatly or his estate were divested of title, and the question j 
of the operation of the statute of limitations is not applica- j 
ble. Thus, any possession of the collection other than that I 
of the Appellant could not have been adverse to Appellant j 
during the statutory period of limitations. 

The United States must possess personalty as well as j 
realty through its lawfully authorized agents. Unless the j 
United States acquired title to the Gellatly Collection it j 
could not lawfully authorize Dr. Abbot’s possession. If j 
Dr. Abbot took possession without lawful authority he com- | 
mitted a tort and immediately assumed the posture of a j 
tortfeasor. For the purpose of committing such a tort he j 
could not have been an agent of the United States and his j 
acts could not bind the United States. His wrongful pos- i 
session could not be claimed as possession by the United j 
States for the purpose of vesting title in the United States j 
by adverse possession. At the very most, title could only j 
have vested in him and this is not alleged or even sug- j 
gested. | 

When Dr. Abbot resigned from the position of Secretary j 
of the Smithsonian Institution, he abandoned possession j 
of the collection; and when Appellee, Alexander Wet- i 
more, assumed the duties of Secretary, he came into pos- j 
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session of the collection. He can prevail against Appellant 
in this action only if he can show that his possession is 
lawfully authorized i.e. that title is in the United States. 

In the instant case neither the Smithsonian Institution 
nor the United States was made a party defendant. Nei¬ 
ther sought to interplead or intervene and their respective 
rights are not before the Court for final determination. 
However, under the doctrine of United States v. Lee, supra, 
an agent or official of the United States may show that his 
possession was legally authorized by showing that the 
United States had good title. Thus it was held in Correa v. 
Barbour, 71 F. (2d) 9,12: 

*“* * * It is true that the defendant cannot prove 
that he was in possession under lawful authority with¬ 
out showing that the United States had good title to 
the land giving it authority to authorize him to enter 
and possess the land. But in establishing his author¬ 
ity, the right and title of the United States is not at 
issue in the suit, but a mere matter of evidence going 
to prove the character of the authority under which 
he holds possession .’ 9 

That Appellee, Wetmore, is in possession of the Gel- 
latly Collection cannot be denied. He admits this in his 
Answer, alleging that in his capacity as Secretary of the 
Smithsonian Institution he 1 ‘ has charge of the building 
and property of the Smithsonian Institution and of the 
property in the National Collection of Fine Arts, including 
the Gellatly Collection.” Thus, his possession is even more 
clearly defined than was that of Admiral Land, his succes¬ 
sor, and other members of the Maritime Commission in the 
case of Land v. Dollar, supra, where repossession was 
sought of certain stock certificates. In that case, Mr. 
Justice Douglas pointed out in the majority opinion as 
follows: 

“For if we view the case in its posture before the 
District Court, petitioners, being members of the Com- 
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mission, were in position to restore possession of the! 
shares which they unlawfully held.” 

Here, Appellee, Wetmore, is likewise in a position to 
restore possession to Appellant. If that possession was! 
not lawfully authorized, his withholding from Appellant 
is tortious and has been tortious from the moment of hi^ 
assuming it. Since his first taking of possession was within 
three years of the time this action was instituted, it follows 
that this action against him individually is not barred by 
the District of Columbia statute of limitations. 


IV. 


i 


The Prior Proceedings, in the United States Court of 
Claims, Do Not Bar or Estop the Prosecution of the 
Present Action. 

Appellee takes the position, under point IV of his Brief| 
(pp. 38-41), that in view of prior proceedings in the U. Sf 
Court of Claims, this action cannot be maintained. 

In order to make it abundantly clear that there is np 
merit whatever in Appellee’s contention in this respect^ 
Appellant will undertake to discuss this subject fully and 
to demonstrate the fallacy in Appellee’s reasoning. 

The dual jurisdiction of the Court of Claims is well- 
established. As was stated by Chief Justice Booth, in thp 
celebrated case of Pocono Pines Hotels Co. v. United States, 
73 Ct. Cls. 447, 476, j 

“* • * It is well recognized by the statutes, as well 
as by the decisions of both this and the Supreme Cour^, 
that since the reorganization act of 1863, this court 
exercises two distinct kinds of jurisdiction. Under one 
it possesses the judicial power to render final judgr 
ments from which appeals lay to the Supreme Court, 
to which the instant case indisputably belongs, and 
under the other there can be no final judgment and 
hence no right of appeal.” 

i 

I 

! 

i 

i 

i 


i 

| 

i 

i 

! 

i 

i 

! 

! 
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In his dissenting opinion in the same case, snpra, p. 502, 
Judge Green also clearly recognized the dual jurisdiction 
of the Court of Claims in the following words: 

“With the exception of a few cases that come before 
us by virtue of special bills and which need not be 
considered here, the jurisdiction of this court extends 
to two classes of claims: One class consists of claims 
which are referred to us by the action of one or both 
branches of Congress with directions to find the facts 
therein and report back to that body. With reference 
to this class, the actions and opinions of the court are 
merely advisory. The court has no authority to render 
judgment and there is no final determination of the 
case. In the other class, which is by far the more 
numerous, the claimant has the right under statutory 
provisions to begin a suit in this court against the 
United States, and the court has authority to proceed 
to judgment with reference to this class of cases.” 

The general jurisdiction of the Court of Claims is to be 
found in Section 145 of the Judicial Code (U. S. C. A. 
Title 28, Sec. 250), which provides, in part, as follows: 

“Jurisdiction. The Court of Claims shall have jur¬ 
isdiction to hear and determine the following matters : 

(1) Claims against United States. First. All claims 
(except for pensions) founded upon the Constitution 
of the United States or any law of Congress, upon any 
regulation of an executive department, upon any con¬ 
tract, express or implied, with the Government of the 
United States, or for damages, liquidated or unliqui¬ 
dated, in cases not sounding in tort , in rqgpect of 
which claims the party would be entitled to redress 
against the United States either in a court of law, 
equity, or admiralty if the United States were suable: 


The Court of Claims, in the Gellatly case, was given 
special jurisdiction under Section 151 of the Judicial Code 


# Italics supplied. 


(U. S. C. A. Title 28, Section 257), which provides as 
follows: 

“Whenever any bill, except for a pension, is pending 
in either House of Congress providing for the payment 
of a claim against the United States, legal or equitable, 
or for a grant, gift, or bounty to any person, the House 
in which such bill is pending may, for the investigatpn 
and determination of facts, refer the same to the Cotirt 
of Claims, which shall proceed with the same in ac¬ 
cordance with such rules as it may adopt and report 
to such House the facts in the case and the amount, 
where the same can be liquidated, including any facts 
bearing upon the question whether there has-been de¬ 
lay or laches in presenting such claim or applying for 
such grant, gift, or bounty, and any facts bearing upon 
the question whether the bar of any statute of limita¬ 
tion should be removed or which shall be claimed jr o 
excuse the claimant for not having resorted to ajiy 
established legal remedy, together with such conclu¬ 
sions as shall be sufficient to inform Congress of tas 
nature and character of the demand, either as a claim, 
legal or equitable, or as a gratuity against the United 
States, and the amount, if any, legally or equitably due 
from the United States to the claimant. If it shall 
appear to the satisfaction of the court upon the facts 
established, that under existing laws or the provisions 
of this chapter, the subject-matter of the bill is such 
that it has jurisdiction to render judgment or decree 
thereon, it shall proceed to do so, giving to either party 
such further opportunity for hearing as in its judg¬ 
ment justice shall require, and it shall report its pro¬ 
ceedings therein to the House of Congress by which 
the same was referred to such court.” 

! 

The Special Findings of Fact of the Court of Claiins 
clearly establish that the nature of the plaintiff’s claim in 
that proceeding was one sounding in tort. The “Petition” 
of the plaintiff in that proceeding, (as is admitted by the 
Appellee Wetmore in paragraph 10 of his Answer in the 
instant case), wherein she prayed for a finding by the 
Court that she was the sole owner of the Gellatly Collec- 
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tion, and that she was wrongfully deprived thereof by the 
defendant, i.e., the United States, establishes beyond the 
perforce of doubt that the nature of her claim was that 
of one sounding in tort. The general jurisdiction of the 
Court of Claims, therefore, was not invoked since, under 
Section 145 of the Judicial Code, supra, the Court of Claims 
has no general jurisdiction of claims sounding in tort, as 
such claims are specifically excepted. The plaintiff could 
not have brought her action, as of right, in that Court 
under Section 145 of the Judicial Code, and the Court 
would have been powerless to hear the case or to render 
judgment. 

It follows, therefore, that the Court of Claims could not 
bring the proceeding within its general jurisdiction, and 
that its “Conclusion of Law” and “Opinion” were merely 
advisory to Congress and are not binding upon this Court 
in this case. (Cf. Vance v. The United States, 30 Ct. Cls. 
252). 

It is submitted that Appellant has clearly demonstrated 
to this Court the soundness of the following propositions 
(aside from the perfectly obvious fact that different defen¬ 
dants are involved in the case at bar and in the Court of 
Claims case): (1) That the special findings of fact promul¬ 
gated by the Court of Claims in “Congressional No. 17847” 
are conclusive and binding in the instant case (Vance v. 
U. S., supra); and, (2) That the Court of Claims, in “Con- 
gessional No. 17847” as in any other Congressional refer¬ 
ence case, was without jurisdiction to render judgment or 
decree, and its “Conclusion of Law” and “Opinion” have 
no legal force and effect as such, being merely advisory to 
Congress. ( Pocono Pines Hotels Co. v. United States, 
supra, also Vance v. U. S., supra"). 

Appellee makes no effort to distinguish the well estab¬ 
lished cases set forth above or even to challenge their ap¬ 
plicability. Instead, Appellee cites two additional cases 
which clearly support Appellant’s contention that proceed¬ 
ings in the Court of Claims under a Congressional refer- 
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ence are res judicata as to the facts only. These cases 
are Rymarkiewicz v. United States, 42 Ct. Cls. 1; and Har- 
tiens v. United States, 42 Ct. Cls. 42. 

i 

The Rymarkiewicz case, quoted at some length by the 
Appellee, was referred to the Court of Claims by Con-j 
gress under the Bowman Act which gave that Court juris¬ 
diction to determine the loyalty of a claimant against the' 
United States. The Court found the claimant to be dis-l 
loyal to the United States and since the question of loyalty! 
was jurisdictional, the Court could not and did not proceed 
further, but reported its findings of fact to Congress. Sev-; 
eral years later, the claim was again referred to the Court 
and the Court adhered to its prior decision. The Court 
said (p. 2): 

j 

“The issue of loyalty having been decided adversely! 
to the claimant under the Bowman Act, and the juris¬ 
diction of the Court being thereby taken away, we do' 
not believe that jurisdiction can be given by any sub¬ 
sequent reference under the same act.” 

The above quotation was the real decision in the Ry -j 
markiewicz case. The dicta from that case quoted by Ap¬ 
pellee actually supports the contention of Appellant and not 
that of Appellee. The Hartiens case cited by Appellee 
likewise supports Appellant’s contention. As a matter of 

fact, there are no cases and there could be no cases wherein 
7 | 
the Court of Claims could render a final judgment in a 

claim sounding in tort as was clearly the nature of this 
Appellant’s claim before that Court, just as it is before this 
Court. The Court of Claims is without jurisdction what¬ 
soever to hear and determine such claims under its gen¬ 
eral jurisdiction. 

Appellee seems to urge upon the Court the proposition 
that, because Appellant presented the facts in respect of 
the Gellatly collection to the United States Court of Claims 
and because that court, in conformity with the established 
procedure in Congressional reference cases, rendered whai 

. 

I 


i 

i 
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Appellee insists is an “opinion” and “decision,” this suit 
cannot be maintained in this Court. However, appellee’s 
position cannot be successfully maintained upon any 
ground whatsoever for the following reasons: 

1. If the proceeding in the United States Court of 
Claims was a “claim” sounding in tort , clearly the 
Court had no jurisdiction (except to report to Con¬ 
gress) even though the “case” had reached that 
Court through some means other than a Congres¬ 
sional reference. 

2. In the event that the proceedings in the United 
States Court of Claims were to be considered as a 
“claim” arising, ex contractu , then, as the case now 
pending before this Court is clearly one sounding 
in tort , there is no basis for the application of the 
doctrine of res judicata . 

Thus, in this aspect of the case, Appellee finds himself in 
no better position than he is in respect to any other argu¬ 
ment upon which he seeks to convince this Court of the 
correctness of his position. 

At the bottom of page 40 of Appellee’s Brief, it is sug¬ 
gested to the Court that if, in any event, as Appellant had 
“sought findings of fact and conclusions of law by a federal 
court which had jurisdiction to make such findings and con¬ 
clusions and having participated fully in the judicial con¬ 
sideration of the matter to that end, it strikes us as out¬ 
rageous that the time and addition of another federal court 
can be immediately demanded for a relegation of precisely 
the same questions,” Appellant should be estopped to main¬ 
tain the present action. 

Obviously, no basis for estoppel exists and the premise 
upon which Appellee bases the foregoing observation is 
utterly without merit. 

Appellant observes that apparently Appellee considers 
it “outrageous” that Mrs. Gellatly individually or as Ad¬ 
ministratrix of the Estate of John Gellatly should have 
the temerity to ask this Court to restore to her or to the 
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capacity. Clearly, on the record facts, this is not a suit 
against the United States and the United States is not an 
indispensable party. 

The doctrine of the United States v. Lee, supra, was re¬ 
affirmed in Domestic and Foreign Commerce Corporation 
v. Littlejohn (Ct. App. D. C.), 165 Fed. (2d) 235. 

The Land case leaves no donbt whatsoever that Appel¬ 
lant’s action against Alexander Wetmore is a proper pos¬ 
sessionary action, of which the Conrt has jurisdiction, to 
determine npon its merits. 

SUMMARY AND CONCLUSION. 

It is submitted that: 

1. The title to the Gellatly collection is in the Estate of 
of John Gellatly. 

2. The transaction or transactions by which it was at¬ 
tempted to pass title did not have that result, whether 
such transactions he viewed either as a “gift” or as a 
“sale.” 

3. The issue of fraud is properly before this Court for 
consideration. 

4. The transaction by which it was attempted to pass title 
to the collection was a fraud on the ante-nuptial rights 
of Appellant. 

5. The statute of limitations has not barred the remedy 
which this action affords nor has Appellant lost the 
right to the property by virtue of lapse of time. 

6. The prior proceedings in the United States Court of 
Claims do not bar or estop Appellant from pursuing 
the present action. 

7. This action is not a suit against the United States, to 
which it has not assented, and not one to which it is an 
indispensable party. 
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8. In order to reach its conclusion, this Court must decide 
(1) whether or not title to the property passed to the 
United States; (2) if title passed, when and in what 
legal manner or form this occurred. 

i 

9. This Court should make and enter such order or orders 
as may be necessary to effectually carry out its deci¬ 
sion, including such order or orders, or direction as 
will make it possible for the Estate to come into imme¬ 
diate possession of the subject-property. 

i 

Respectfully submitted, 

Stanley Suydam, 

1406 G Street, N. W., 
Washington 5, D. C., 
Attorney for Appellant . j 

Dahlgben, Darragh & Close, 

1406 G Street, N. W., j 

Washington 5, D. C., 

Russell Hardy, 

1025 Connecticut Avenue, N. W., 

Washington 6, D. C. j . 

Elwood Seal, 

726 Jackson Place, N. W., 

Washington 6, D. C. 

Of Counsel . 






^- 


47 



i 

j 


i 

i 


APPENDIX A. 

The following is a verbatim extract from the conclusions 
of fact of the United States Court of Claims in the case of j 
Charlayne Whiteley Gellatly, as Administratrix of the Es¬ 
tate of John Gellatly, Deceased v. The Urated States, Con-1 
gressional No. 17847: 


• • * 


“There are some strange and unusual facts con-j 
nected with this case. At the time Mrs. Plummer be¬ 
came acquainted with Mr. Gellatly he was a man of j 
wealth. He owned valuable Fifth Avenue property,! 
including a home which was later sold for $1,000,000. 
He also had a valuable art collection. At the time of! 
his death he had practically nothing except some small | 
articles, including an umbrella and a suit case. Prior \ 
to the marriage he sold his home for $1,000,000 and| 
also sold other valuable New York properties and ap- j 
parently invested the proceeds in art treasures which! 
were transferred to the Smithsonian Institution. | 
These dispositions of property and transfers were all! 
made after 1928. 

“Mrs. Gellatly is the mother of an invalid daughter, i 
She knew at the time of her acquaintance with Mr. j 
Gellatly that he was a man of means, and she frankly j 
admits that she had thought the marriage would give j 
some assurance of being able to care, for the needs of I 
her daughter. She evidently knew and relied upon the \ 
considerable value of the prospective husband’s prop-j 
erty holdings and was not advised in any way until j 
after the marriage that it was practically all being dis- j 
posed of. 

“At the time of his death the only property of any! 
substantial value which Mr. Gellatly possessed was an 
annuity of $3,700 which ended with his death. 

“Mrs. Gellatly did not know prior to the marriage \ 
of the transfer of Mr. Gellatly’s property. He hadj 
not told her. In fact, the documentary and other evi- j 
dence indicates that he permitted her to believe that ; 
he was a man of means. • • • 

“• • • That he led his wife to believe he intended! 
to make provision for her maintenance is equally clear, j 
He did not do so and against him she had a just cause j 
of complaint. • • • ” 

(See 108 Ct. Cls. 650,71 Fed. Supp. 357,359.) 


i 

I 
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APPENDIX B. 

Statutes. 

Judicial Code, Sec. 145 (U. S. C. A., Title 28, Sec. 250): 

“Sec. 250, subd. (1). Claims against United States. 
First. All claims (except for pensions) founded 
upon the Constitution of the United States or any law 
of Congress, upon any regulation of an executive de¬ 
partment, upon any contract, express or implied, with 
the Government of the United States, or for damages, 
liquidated or unliquidated, in cases not sounding in 
tort, in respect of which claims the party would be 
entitled to redress against the United States either in 
a court of law, equity, or admiralty if the United States 
were suable: Provided, however, That nothing in this 
section shall be construed as giving to the said court 
jurisdiction to hear and determine claims growing out 
of the late civil war, and commonly known as ‘war 
claims,’ or to hear and determine other claims which, 
prior to March 3, 1887, had been rejected or reported 
on adversely by any court, department, or commission 
authorized to hear and determine the same.” 

I • 

Revised Statutes, Sec. 3679; Act of March 3, 1905, c. 
1484, Sec. 4, 33 Stat. 1257; as amended (U. S. C. A., Title 
31, Sec. 665): 

“Sec. 665. • • • Any person violating any provi¬ 
sion of this section shall be summarily removed from 
office and may also be punished by a fine of not less 
than $100 or by imprisonment for not less than one 
month.” 

Revised Statutes, Sec. 5580 (March 12, 1894, c. 36, 28 
Stat. 41, Title 20 U. S. C. A., Sec. 42): 

“Sec. 42. Regents. The business of the institution 
shall be conducted at the city of Washington by a 
Board of Regents, named the Regents of the Smith¬ 
sonian Institution, to be composed of the Vice Presi¬ 
dent, the Chief Justice of the United States, and three 
members of the Senate and three members of the 
House of Representatives; together with six other per¬ 
sons, other than members of Congress, two of whom 
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shall be resident in the city of Washington; and the 
other four shall he inhabitants of some State, bnt no 
two of them of the same State.’’ 

i 

McKinney’s Consolidated Laws of New York (Book 12), 
Art. 10, Chap. 12, Sec. 270: 

“ ‘Creditor’ is a person having any claim, whether 
matured or unmatured, liquidated or unliquidated, ab¬ 
solute, fixed or contingent. ‘Debt’ includes any legal 
liability, whether matured or unmatured, liquidated or 
unliquidated, absolute, fixed or contingent.” 

McKinney’s Consolidated Laws of New York (Book 40), 
Art. 2, Chap. 41, Sec. 19: 

“Disaffirmance of fraudulent acts by executors and 
others . An executor, administrator, receiver, assigned 
or trustee, may, for the benefit of creditors or others 
interested in personal property, held in trust, disaf¬ 
firm, treat or void and resist any act done, or transfer* 
or agreement made in fraud of the rights of any credi¬ 
tor, including himself, interested in such estate, or 
property, and a person who fraudulently receives; 
takes or in any manner interferes with the personal 
property of a deceased person, or an insolvent cor¬ 
poration, association, partnership or individual is liable 
to such executor, administrator, receiver or trustee for 
the same or the value thereof, and for all damage^ 
caused by such act to the trust estate. A creditor of a 
deceased insolvent debtor, having a claim against the 
estate of such debtor, exceeding in amount the sum of 
one hundred dollars, may, without obtaining a judg¬ 
ment on such claim, in like manner, for the benefit of 
himself and other creditors interested in said estate, 
disaffirm, treat as void and resist any act done or con¬ 
veyance, transfer or agreement made in fraud of credi¬ 
tors or maintain an action to set aside such act, convey¬ 
ance, transfer or agreement. Such claim, if disputed,! 
may be established in such action. The judgment inj 
such action may provide for the sale of the property 
involved, when a conveyance or transfer thereof is set! 
aside, and that the proceeds thereof be brought into 
court or paid into the proper surrogate’s court to be 
administered according to law.” 



i 
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X$&w-Y-ork Civil Practice Act, Art 2, Sec. 48: 
t' ^^lctions to be Commenced within Six Yeabs. 








« 


-.'-■vsT? 


-.£The following actions must be commenced within 
rs after the cause of action has accrued. 



•“4. An action to recover a chattel. ’ ’ 

• • * 


New York Civil Practice Act, Art. 2, Sec. 19: 

“Effect of defendant's absence from state or resi¬ 
dence under false name . 

“If when the cause of action accrues against a per¬ 
son, he is without the state, the action may be com¬ 
menced, whether the time limited therefor, after his re¬ 
turn into the state. If after a cause of action has ac¬ 
crued against a person, he departs from the state and 
remains continuously absent therefrom for the space 
of one year or more, or if, without the knowledge of 
the person entitled to maintain the action, he resides 
within the states under a false name, the time of his 
absence or of such residence within the state under 
such false name is not a part of the time limited for the 
commencement of the action. But this section does not 
apply while a designation made in pursuance of law 
of a resident of the state on whom a summons may be 
served for another person or corporation remains in 
force nor does this section apply while a foreign cor¬ 
poration had had or shall have one or more officers in 
the state on whom a summons for such corporation 
may be served.” 







